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"Maintaining & higher degree of excellence” Sunday, May 10, 2009

Mike Catalano

Appellate Court Clerk
Supreme Court Building
401 7th Avenue North
Nashville, TN 37219-1407

Dear Mr. Catalano,
1 apologize for the late submittal, but I felt obligated to comment on Rule 40A

All too many times a guardian ad litem is appointed without the clear purpose being defined.
Rule 40 A does just that. I work as a private investigator in Nashville with primary focus on
domestic issues and child custody, with and without DCS intervention. I have witnessed
GAL's work with either parent without taking the child's best interest at heart. I have
witnessed GAL's abuse their position and attempt to strike back, and burden a parent, for
personal reasons. Some don't competently understand the position, and won't use their
position to obtain necessary factual information to support the child’s best interest.

One thing I disagree on, is non consideration of the child’s wishes. Sometimes acting towards
a child’s wishes can lead to the truth when closely examined over a period of time. A child
under 12 will rarely lie unless they are being coerced or are offered an incentive by an adult
in exchange for favorable information.

Something that should be considered for future use is that a guardian ad litem should have
credible formal training for interviewing children under the age of 16. Interviewing children is
a special skill that requires explicit knowledge and skill sets that will produce an effective
interview.

Again I would like to thank the court for clear definition provided by 40 A. If you have any
questions pertaining to this matter, please contact me at your earliest convenience.

Respectfully submitted,

Mottf LT

Mitchell E Davis TN PI Lic # 5384
TSCM/Special Operations Group Inc.
20 Music Square West, Suite 208
Nashville, TN 37203 USA



KARL F.DEAN
MAYOR
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METROPOLITAN GOVERN E AND DAVIDSON COUNTY

BETTY ADAMS GREEN, JuDGE

JUVENILE COURT DAVIDSON COUNTY
100 WOODLAND STREET
2.0 BOX 198306
HASHVILLE, TENNESSEE 17219-5306

May 7, 2009

Dear Justices of the Supreme Court of Tennessee;

Pursuant to our letter of March 17, 2009, we outlined several concemns regarding the
recently enacted Rule 40A of the Rules of the Tennessee Supreme Court. Today we,
along with the members of the Juvenile Court Committee of the Nashville Bar
Association, the Metro Guardian Ad Litem’s office and a representative of CASA, met
with Lisa Rippy and David Haines to discuss our concerns. While they clearly
understood our concerns and did acknowledge that several of the issues we raised were
not adequately discussed during implementation of the rule, nevertheless, they indicated
there was nothing they could do at this point.

As a result of our meeting we are requesting that our letter dated March 17, 2009 be
treated as a Petition for Exemption from Rule 40A for the Juvenile Courts of Tennessee
who request such exemption and specifically for exemption for the Davidson County
Juvenile Court. As expressed in our letter this rule, especially when applied in cases
where neither party is represented by counsel, will have the potential of immediate and
irreparable harm to children when the court is required to make serious custody and
visitation determinations without adequate representation and presentation of crucial
facts.

Sincerely,
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Judge Betty ;idams Green
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Suzie McGowan, Chairperson
Juvenile Court Committee Nashville Bar Association
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Dennis Nordholf, Co-Chairpgfhén
Juvenile Court Committee hville Bar Association

Rob Robinson
Metro Public Guardian ad Litem

























































The Bar further believes even if attorneys work with the court to try and
Fashion a local procedure by which Rule 408 is implemented, that such 3
procedure cannot be crafted that both complies with Rule 40A and an attorney's
ethical obligation to his/her minor client as a Guardian ad litem. (Section 4th)7
provides the Court shall specify the duties of the Guardian ad litem in a particular
¢ase but presumably those duties could not directly conflict with the dictates of
Rule 40A.) The Hickman County Bar urges the Judges of this Judicial Circuit and
the Tennessee Supreme Court to review the seriocus problems presented by Rule
A0A and take appropriate corrective action

Respectfully submitted this s day of November, 2008 by the Hickman
County Bar.

Vi

ALLSTON VANDER HORST President MELANIE CAGLE, Vie President




P.O. Box 476, Franklin, TN 37065
Www.webatn.org

February 24, 2010

The Honorable Timothy L. Easter
Presiding Judge, 21+ Judicial District
135 4% Avenue, South

P.O. Box 1469

Franklin, TN 37065-1469

RE:  Williamson County Bar Association’s Recommendation an Supreme Court Rule
40A

Dear Judge Easter-

The Williamson County Bar Association (WCBA) was asked to review and comment
on Supreme Court Rule 40A and the Hickman County Bar Association’s Resolution and
Report on Supreme Court Rule 40A. The WCBA's officers appointed a committee to study
Rule 40A and the Hickman County Bar Association’s Resolution and report to the
Membership its evaluation and comments on same. Accordingly, upon report of the

committee to its Membership and the Membership’s approval of the committes’s
recommendation, the WCBA submits the following con

that the Judges of the 215t Judicial District approve, ado
the Tennessee Supreme Court and to the Director of the
for their evaluation, review and action.

Pt and forward said comments to
Administrative Office of the Courts

Supreme Court Rule 404, Section 3(a), providing that the court “m
guardian ad litem is in pot

requires that in proceedin
guardian ad litem,

ay” appoint a
ential conflict with Supreme Court Rule 17(d)(2)(D), which
£5 to terminate parental rights, the court “shall” appoint a

Supreme Court Rule 404, Section 3(c), provides that the court
certain factors in determining whether appointing a guardian ad litem is necessary. This
mandate unduly restricts the court and takes away its discretion to consider any and all
other factors necessary to protect a child’s best interest. By changing “shall” to “should”

‘shall consider”



and adding “(7) any and all
requires.”, the court's discreti

Supreme Court Rule 404, Section 4(d),
dssociations which might

questioned. There is no dir disclosure must be made or the extent of
the content of such disclosure which causes a Serious concern that sue

prejudice a party or the child. While he Rule
attorney’s obligation, 4 non-lawyer could cause irreparable harm in th
with such obligation. If there are relationships or associations which might affect the
guardian ad litem’s impartiality, then the guardian ad litem should advise the court of that
fact and then the court should address the matter 45 necessary without prejudicing the
parties or the child.

requires disclosure of relationships or
feasonably cause the guardian ad litem’s impartiality to be
ective as to whom said dj

eir attempt to comply

Supreme Court Rule 40A, Section 9(a)(4), presents the most significant concern by
taking away the guardian ad litem’s effectivencss. While there is merit to non-lawyers
being prohibited from taking “action that may be taken only by an attorney representing a
party...” An attorney appointed as a guardian ad litem can only carry out their duty if
sufficiently empowered to protect a child’s best interest. Without the ability of an attorney
guardian ad litem to take action strictly prohibited by this Section, information admissible
pursuant to the Rules of Evidence and affecting the child’s best interest may never get
presented to the court for its consideration. If the court finds it necessary to appoint an
attorney guardian ad litem because as expressed in Section 3(a), “the child's best interest are
not adequately protected by the parties and that Separate representation of the child’s best
interest is necessary”, then such representative should be sufficiently empowered to carry
out their obligation. Accordingly, if Section 9(a)(4) is amended from “but a guardian ad
litem may not take...” to “only an attorney guardian ad litem may take..."” then the attorney
guardian ad litem's ability to effectively carry out their charge is restored

With kindest regards, we remain

Sincerely yours,

Williamson County Bar Association, Inc.

WCBA Rule 40A Committee
Craig H. Brent, Chairman
Robert H. Plummer, Jr

Lori Thomas Reid

Joshua L. Rogers





























































































