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This appea arises from a dispute ove restrictive covenants prohibiting house trailers from a
subdivision in Rhea County, Tennessee. The subdivision homeowners' association brought suit to
enjointhe Defendantsfrom affixing adouble-wide mohbile hometo their property inthe subdivision.
The Trial Court granted atemporary restraining order directing the Defendants to cease operations
in affixing the mobile home to a foundation and completing ingallation of the home. Following
trial, the Chancellor found that the housing unit at issue was a house trailer under the restrictive
covenant and, thereby, prohibited. The Chancellor ordered that the housing unit be removed from
the property, and permanently enjoined the Defendants from bringing that housing unit, or any
similar structure, back to the subdivision. Onthisappeal, the Defendantsargue that the housing unit
isnot a house traile under the restrictive covenant, and, in the alternative, that the homeowne's
association, through waiver or estoppel, surrendered its right to the remedy awarded by the
Chancellor. For the reasons set forth in this Opinion, the judgment of the Trial Court is affirmed.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Chancery Court Affirmed and
Remanded.

SwiINEY, J., delivered the opinion of the court, in which FRANKS and Susano, JJ., joined.
Carol Ann Baron, Dayton, Tennessee, for the appellants, Larry Alfred Lynn and Joy Carol Lynn.

Rebeccal . Hicks, Dayton, Tennessee, for theappellee, Apollo Shores Community and M ai ntenance,
Inc.

OPINION

Background

In April and May of 1998, Larry Alfred Lynn and Joy Carol Lynn,
Defendants/Appellants (“Defendants’) purchased four adjoining lots in the Apollo Shores
subdivision in Rhea County, Tennessee. One of the restrictive covenants in the genera plan of the
subdivision recorded in 1958 reads, “[t]he placing of housetrailers, regardless of size and facilities



shall be prohibited on any lot in Apollo Shores.” In September 1998, Defendants purchased a
manufactured housing unit, of atypecommonly referred to as a*“double-wide mobile home,” and
had the housing unit transported to oneof their Apollo Shores |ots, where a foundation and utility
connections had been prepared to affix the housing unit to the property astheir principal residence.
Members of the board of directors of Plaintiff/Appellee Apollo Shores Community and
Maintenance, Inc. (“Plaintiff”), the homeowners' association for the subdivision, had contact with
Defendants around the time the housing unit was delivered to the property. Although there was
some dispute about the number and content of these contacts, Defendants were informed that
Plaintiff took the position that the housing unit was subject to the restrictive covenant banning house
trailers, and must be removed from the subdivision. Defendants refused and continued with
operations to affix the housing unit to their property.

On September 24, 1998, Plaintiff filed suit in the Rhea County Chancery Court,
seeking a temporary restraining order halting installation of the housing unit, and a permanent
injunction against Defendants attaching the double-widemobilehometotheir property. With cetain
modifications, the restraining order was granted. A hearing was held in which the Chancellor
received exhibits and heard testimony of witnesses. By Memorandum Opinion filed November 18,
1998 and Final Decreefiled January 19, 1999, the Trial Court found the housing unit at issue to be
prohibited by the restrictive covenant banning house trailers, ordered Defendants to remove the
housing unit from Apollo Shores, and issued a permanent injunction against Defendants bringing
that, or any similar, structure back to Apollo Shores. The Chancellor subsequently overruled
Defendants’ motion for new trial, and Defendants brought this appeal.

Discussion

The two issues presented for review are allegations of error by the Trial Court in
holding that Defendants’ housing unit was a “trailer” within the meaning of the subdivision’s
restrictive covenants, and in denying Defendants' arguments that Plaintiff’s lawsut is barred by
either waiver or estoppel. Our standard of review of this nonqjury case is de novo, with a
presumption of correctness as to the Trial Court’s findings of fact balanced against the
preponderance of evidence in the record, with great weight accorded the Trial Court’ s findings of
credibility of witnesses. Quarlesv. Shoemaker, 978 SW.2d 551, 552-553 (Tenn. Ct. App. 1998).
The Trial Court’s conclusions of law are subject to de novo review. Campbell v. Florida Steel
Corp., 919 SW. 2d 26, 35 (Tenn. 1996).

As to the first issue, whether Defendants' double-wide mobile home is a “house
trailer” under the above-quoted restrictive covenant, Defendants argue under two statutes, T.C.A.
88 67-5-802 and 55-4-409. These statutes are not on point with this appeal. T.C.A. § 67-5-802
concernsclassification of mobilehomesfor purposesof property tax assessment, and T.C.A. §55-4-
409 concerns assessment of mobile homesasreal property or animprovement on land asabasisfor
exemptionfromthetitleregistrationand licensing requirements. First, thisisnot aproperty tax case.
Second, intrying torely upon T.C.A. 8 55-4-409(a) to argue that the legislature intends for “mobile
homes used as permanent dwellings’ to be distinguished “from mobile homesthat remain mobile,”
Defendantsput the cart before the horse. 1t isundisputed that the mobile home in question was, and
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is, subject to the title registration requirements discussed in T.C.A. 8§ 55-4-409. Because this
controversy concernstheright of Defendantsto affix the mobile hometo theland in Apollo Shores,
application of T.C.A. § 55-4-409(a) is neither ripe nor on point to the applicability of the restrictive
covenant.

The only other authority cited by Defendants on thisissueisadeclaratory judgment
of theRheaCounty Circuit Court from 1988, Keener v. Apollo Shores Community and Maintenance,
Inc., No. 15,102. The Chancellor discussed the Keener casein hismemorandum opinion on appeal .
Without comment on the judgment contained therein, we note that an opinionof a Circuit Court is
neither controlling nor precedent in this Court. The Keener case does, however, apply to
Defendants' other issue concerning waiver and/or estoppel and will be addressed.

Plaintiff does articulatea relevant argument on appeal, and cites authority on point
with theissue of adouble-wide mobile homeasa®housetrailer” under restrictive covenantssimilar
totheonerecordedinthe Apollo Shoresgeneral plan. 1nan unpublished opinion of this Court, Neas
v. Kerns, No. 03A01-9812-CH-00386, 1999 WL 233413 (Tenn. Ct. App. E.S., filed April 15, 1999),
this Court analyzed the applicability of asimilar restrictive covenant to adoubl e-wide mobile home.
In Neasv. Kerns, arguments similar to those proffered by Defendants were analyzed under existing
published case law.

Generally speaking, restrictions on the free use of real property are not favored and
will be strictly construed. Hicks v. Cox, 978 SW.2d 544, 548 (Tenn.App.1998);
BeaconHills, 911 S.W.2d at 739. However, theoverriding considerationistheintent
of the parties. Hicks, 978 S.W.2d at 548; Beacon Hills 911 S\W.2d at 739.

In Beacon Hills, we addressed asituation similar to that in the instant case. The
subject restriction in Beacon Hills prohibited, among other things, the use of any
"structure of atemporary character [or] trailer" as aresidence. We described the
manufactured home in question as fdlows:

The structure here consisted of two units. Each unit was pulled by a
tractor-truck over the public highways to defendants lot in Beacon
Hills Subdivision. Concrete footers were poured or proposed to be
poured at the site for the foundation. The two units were to be
attached together and secured to the foundation. The assembled
structure was constructed on four 1-beams running the length of the
units. The space between the foundation or footing and the structure
was to be enclosed. The only difference between the case under
consideration and Albert v. Earwig, 731 S.W.2d 63 (Tenn.App.1987)
is that, here, the gopellant proposed to add a garage, porch and use
brick on alarge portion of the exterior of the structure.

Following installation, the wheels, axles and tongues were to be
removed from each of the units. Asin Albert, thewhedls, axlesand
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tongues could be reattached to the units, which could then be
separated and towed away from defendants' lot in the same manner
as they had been brought to defendants property. A certificate of
origin for a vehicle was issued by the manufacturer and a vehicle
identification number was assignedto it.

Id. at 738. After considering the statutory definitionsof a"manufactured home" and
a"mobile home or housetrailer,” wefound that the structure in quegion fell within
both definitions. 1d. at 737. We then hdd asfollows:

Thecourt [in Albert v. Earwig] noted that the manner of construction
between a "modular home" and a "mobile home" was a difference
without a distinction. We agree that the same reasoning can be
applied to a "manufactured home" and a"mobile home."

Id. at 738. Wealso found that theterms "mobilehome" and "trailer" had been used
interchangeably during the relevant time period. Id. at 739. Thus, we held that the
trial court had properly enjoined the appellant from placing the proposed structure
in the subdivision. Id.

Likewise, we reached a similar conclusion in the case of Albert v. Earwig, 731
SW.2d 63 (Tenn.App.1987). Asindicated inthe Beacon Hillsopinion, whichrelies
heavily on Albert, the structures at issue in the two cases were substantially similar.
Beacon Hills, 911 SW.2d at 738. In Albert, we noted, among other things, that
"[t]he majority of courts ... have held that removing the wheels or running gear of a
mobile home and placing it on a permanent foundation does not convert the home
into a permanent structure.” 1d. at 67. We then found the structurein question to be
amobile home, despite the fact that it was a "double-wide" and was constructed of
materialsdifferent from those found in many mobile homes. Id. at 68. Noting that
the structure was readily "capable of being separated and transported to and
reassembled at another lot," we held that the trial court had properly ordered its
removal from the subdivision. Id.

Upon review of therecord in theinstant case, we are of the opinion that the structure
which Kerns proposes to place on her lot in Town and Country Estates is
substantially the same as the structures in Beacon Hillsand Albert. The evidence
does not preponderate against the trial court's findings regarding the pertinent
characteridics of Kerns proposed home. Rule 13(d), T.R.A.P. The home's
distinguishing features--its off-site construction, its construction on a steel I-beam
frame, itstransportationby road in two sectionstothelot, the assignment of avehicle
identification or serial number to each section, and the fact that it can be relocated
easi |y following reattachment of thewhee sand axles--are substantially similar tothe
features exhibited by the structuresin Beacon Hillsand Albert. Thus, the principles
set forth in those cases are controlling here.
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In view of its aforementioned charecteristics, it is clear that the home at issue in the
instant case falls within the type of structures that the applicable subdivision
restrictions were intended to prohibit. As explained above, Kerns' proposed home
is not distinguishablefrom other structures previously found to be maobile homes or
trailers. See Beacon Hills, 911 SW.2d at 737-39; Albert, 731 SW.2d at 64-65.
Accordingly, we hold that the trial court correctly determined that the structure in
questionisprohibited by the subdivision restrictionsapplicableto Town and Country
Estates. The trial court therefore properly enjoined Kerns from placing the
manufactured home on her property.

Neasv. Kerns at 1-3.

Thewording of therestrictivecovenantin Neasv. Kerns, “[n]o mobilehomeor trailer
shall be used asliving quarters on any lotsor tracts of said property,” is substantially similar to the
wording of therestrictive covenant at issue. Thediscussion of the interchangeof the terms* mobile
home” and “trailer” as quoted fromNeasv. Kerns, appliesequally to theinterchangeof Defendants
term “manufactured housing” with “house trailer” in the Apollo Shores restriction. Disregarding
such semantics and applying the law, we agree with Plaintiff that the doubl e-wide mobile home of
Defendantsisa”housetraile™” asrestricted under the Apollo Shores covenant. Thejudgment of the
Tria Court that Defendants' housing unit isprohibited by the restrictive covenants cited by Plaintiff
is affirmed.

Defendants’ argument on waiver is based upon the presence in Apollo Shores of
housing unitssimilar tothat of Defendants. Defendants’ assertionsasto estoppel rd ateto statements
attributed to variousindividudsby Defendants. DefendantsrelyuponHicksv. Cox, 978 SW.2d 544
(Tenn. Ct. App. 1998), and cases cited therein, for the proposition that Plaintiff is barred from
bringing this lawsuit. In Hicks v. Cox, this Court discussad that the right to enforce arestrictive
covenant may be forfeited by waiver or estoppel. Id. at 549-550.

Waiver generally is defined asavoluntary or intentional relinquishment of aknown
right. . . . Estoppel, on the other hand . . . *arises from the conduct or silence of a
party and is sometimes referred to as equitable estoppel. . . . When aman has been
misled by the untruth propounded by another, and acted to hisdetriment in reliance
upon the misrepresentation, the misleading party will be estopped to show that the
true facts are contrary to those he first propounded.’”

Id. at 550 (emphasis supplied in quoted material).

That other mobile homes are present in Apollo Shores does not establish waiver by Plaintiff.
It has been held by this Court that a subdivision owner retains the right to object to
violations of restrictions on an adjacent lot, despite that same owner's failure to

object to previous violations of similar restrictions on lots in other parts of the
subdivision. Jonesv. Englund, 870 SW.2d 525, 528 (Tenn.App.1993). This Court
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recently relied upon the fdlowing language from an earlier decision in affirming the
issuance of an injunction against the installation of a manufactured home:

When one buys alot in a subdivision with restrictions and builds ahome for
hisfamily, and has aright to rely on the same restrictions applying to other
lots, he cannot be held estopped as to a lot next to him because he did not
object to aviolation of the restrictions on another street.

Hicksv. Cox, 978 S.W.2d at 550 (quoting Fields v. Moore, No. 03A01-9401-CH-
00013, 1994 WL 287563 (Tenn. Ct. App. E.S,, filed June 30, 1994).

Defendants’ discussion of the RheaCounty Circuit Court decisionin Keener v. Apollo
Shores Community and Maintenance, Inc. serves to defeat their own argument as to waiver. The
Keener case shows that, as recently as 1988, Plaintiff sought to enforce the restrictive covenant at
issue to prevent mabile homes from bang brought into Apollo Shores.

Asto estoppel, Defendants assert that Marvin Wayne Lynn, one of the members of
Plaintiff’sboard of directors referenced above, made representations relied upon by Defendantsin
buying the double-wide mobilehomeand bringing it to their Apollo Shoresproperty. Thisissuewas
addressed in the testimony of the witnesses at trial, in examination and cross-examination, and
apparently resolved by the Chancellor based upon his determination of the credibility of the
witnesses. The Chancellor resolved the conflicting testimony presented at trial in favor of Plaintiff.
Our review of the transcript of the proceedings, where fifteen witnesses testified, does not support
Defendants’ assertion of error in the Chancellor’s determinations of credibility of the witnesses
which appear to underlie the judgment of the Trial Court asto thisissue. Thejudgment of the Trial
Court is affirmed as to Defendants’ issue of waiver and/or estoppel.

Conclusion

The judgment of the Chancery Court of Rhea County is affirmed, and this cause
remanded for such further proceedings as may berequired, if any, consistent with this Opinion, and
for collection of the costs below. Costs of this appeal are assessed to the Appellants, Larry Alfred
Lynn and Joy Carol Lynn.



