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Thisappeal arises from the efforts of an inmate of the Tennessee Department of Correction to have
hissentencerecdculated. The prisoner initially wrote to an employee of the department requesting
the recalculation. Ten months after receiving the department’s letter denying his request, the
prisoner filed apetitionfor adeclaratory judgment in the Chancery Court for Davidson County. The
trial court dismissed the petition, and the prisoner appeals. We affirm the trid court because the
prisoner did not file his petition within sixty days of the department’ s decision.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Chancery Court Affirmed

WiLLiam C. KocH, Jr., J., delivered the opinion of the court, in which HENRY F. TobD, P.J.,, M.S,,
and WiLLiAM B. CaIN, J., joined.

Dewey Scott Frazier, Mountain City, Tennessee, Pro Se.

Paul G. Summers, Attorney General and Reporter, and John R. Miles, Nashville, Tennessee, for the
appellee, Candace Whisman.

MEMORANDUM OPINION*

In 1976 ajury in the Criminal Court for Sullivan County found Dewey Scott Frazier guilty
of bank robbery, using a firearm in the commission of a felony, and assault and battery and
sentenced him to life imprisonment as an habitual criminal. The Tennessee Court of Criminal
Appealsaffirmed hisconviction, seeFrazier v. Sate, 566 S.W.2d 545 (Tenn. Crim. App. 1977), and
the Tennessee Supreme Court declined to entertain hisappeal. Hewaslater convicted of escape by

lTenn. Ct. App. R. 10(b) provides:

The Court, with the concurrence of all judges participating in the case, may affirm, reverse
or modify the actions of the trid court by memorandum opinion when a formal opinion would have
no precedential value. When a case is decided by memorandum opinion, it shall be designated
"MEMORANDUM OPINION," shall not be published, and shall not be cited or relied on for any
reason in a subsequent unrelated case.



ajury in the Criminal Court for Davidson County and was sentenced to serve an additional three
yearsto be served consecutively with hisother sentences. See Satev. Frazier, No. 86-206-111, 1987
WL 16387, at *1 (Sept. 2, 1987), perm. app. denied (Tenn. Nov. 30, 1987). He is currently
incarcerated in the Northeast Correctional Center at Mountain City.

On August 23, 1995, Mr. Frazier wrote to Candace Whisman, an employee of the Tennessee
Department of Correction’s Sentence Informaion Services (“ Sentence Information Services’),
requesting arecalculation of his sentence that would result in an earlier release eligibility date. On
September 1, 1995, Sentence Information Services sent a memorandum to Mr. Frazier stating that
it did not respond to indvidual inmate inquiries. Subsequently, Steven Grindstaff, another
department employee, sent Mr. Frazier a letter dated April 18, 1996, stating that Mr. Frazier's
sentence had been correctly calculated and specifically refuting Mr. Frazier’s arguments to the
contrary.

On February 10, 1997, Mr. Frazier filed a petition in the Chancery Court for Davidson
County seeking adeclaratory judgment concerning the cal culation of hissentence. TheStatemoved
todismissMr. Frazier’ spetition onthe groundsthat hefailed to exhaust hisadministrative remedies
by seeking a declaratory order from the Tennessee Department of Correction (“TDOC”) before
petitioning the trial court for a declaratory judgment.? The trial court granted the motion on
November 3, 1997. Later on the same day, the trial court received Mr. Frazier’ s response to the
State’s motion. Mr. Frazier asserted that his August 23, 1995 |etter to Ms. Whisman constituted a
petition for a declaratory order from the TDOC.

Thetrial court construed Mr. Frazier’ sresponseasaTenn. R. Civ. P. 60.02 motion for relief
from its November 3, 1997 order. Thereupon, thetrial court vacated its November 3, 1997 order
because* anissue of fact [exists] asto whether or not Petitioner filed the petition withthe TDOC and
therefore Respondent isnot entitled to adismissal on the groundsof Petitioner’ s falure to exhaust
his administrative remedies.” Nevertheless, the trial court dismissed Mr. Frazier’ s petition on the
alternativeground of Mr. Frazier’ sfailureto file his petition for adeclaratory judgment within sixty
days of the agency’ sfinal decision. Mr. Frazier appeals the dismissal.

The determinative issue in this case is the timeliness of Mr. Frazier's petition for a
declaratory judgment. Affected persons may petition an agency for a declaratory order on the
validity or applicability of astatute, rule, or order within the primary jurisdiction of the agency. See
Tenn. Code Ann. 8 4-5-223(a)(1998). When the agency receivesthe petition, it may (1) “[c]onvene

In support of its motion the State submitted an affidavit of Wilmer G. Lutche, a TDOC legal assistant
responsible for maintaining records relating to declaratory order requests. In the affidavit, Mr. Lutche stated that his
search of the TD OC index of inmate requests for declar atory orders revealed no such request from M r. Frazier.
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acontested case hearing . . . and issue adeclaratory order,” Tenn. Code Ann. § 4-5-223(a)(1), or (2)
“[r]efuse to issue a declaratory order.”®> Tenn. Code Ann. § 4-5-223(a)(2).

If the agency choosesthe latter option, petitioners may seek adeclaratory judgment from the
Chancery Court for Davidson County. See Tenn. Code Ann. 88 4-5-223(a)(2), -225(a) (1998).
Unfortunately, unlikewith petitionsfor judicial review, the Uniform Administrative Procedures Act
is silent on the time period within which petitions for declaratory judgment must be filed.*

If the agency follows the former course of action, the declaratory order is subject to review
as a contested case in the Chancery Court for Davidson County, see Tenn. Code Ann. §
4-5-223(a)(1), but the chancery court hasnojurisdiction to hear apetition for review not filed within
sixty days from the agency’sfina decision. See Tenn. Code Ann. 8 4-5-322(b)(1); Rienholtz v.
Bradley, No. 01A01-9409-CH-00433, 1995 WL 33736, at *2 (Tenn. Ct. App. Jan. 27, 1995) (No
Tenn. R. App. P. 11 application filed); Bishop v. Tennessee Dep’t of Correction, 896 SW.2d 557,
558 (Tenn. Ct. App. 1994). The time for filing the petition runs from the date of entry of the
agency’ sfinal order, rather than from the petitioner’ s receipt of theorder. See Cheairsv. Lawson,
815 S.\W.2d 533, 534 (Tenn. Ct. App. 1991); Houseal v. Roberts, 709 S.W.2d at 581.

For the purposes of determining whetherthe sixty day period appliestoapetition for review
of an agency’s decision, this court recently held that convening “a contested case hearing and
issu[ing] adeclaratory order” pursuant to Tenn. Code Ann. §4-5-223(a)(1) includes sending aletter
to the petitioner responding substantivey to the merits of the petition. See Copeland v. Bradley, No.
01A01-9409-CH-00435, 1995 WL 70602, at * 2 (Tenn. Ct. App. Feb. 22, 1995) (No Tenn. R. App.
P. 11 application filed); Rienholtzv. Bradley, 1995 WL 33736, at * 3. Thus, apetition for review of
an agency decision rendered through such aletter must be filed within sixty days from the date of
theletter. Conversely, aletter informing the petitioner tha the agency will not consider the petition
onitsmeritsis not acontested case hearing, and failure to file a petition for a declaratory judgment
with thetrial court within sixty daysisnot fatal to the petition. See Rienholtzv. Bradley, 1995 WL
33736, at *4.

3An agency’s refusal to issue a declaratory order includes failure to set a contested case hearing within sixty
days after the agency receivesapetition for adeclaratory order. See Tenn. Code Ann. § 4-5-223(c); Davisv. Sundquist,
947 S.W.2d 155, 156 (Tenn. Ct. App. 1997).

4Pursuant to Tenn. Code Ann § 4-5-322(b)(1)(1998), courts are without jurisdiction to hear petitions for
judicial review not filed within sixty days after the agency enters its final order. See Schering-Plough H ealthcare
Prods., Inc. v. State Bd. of Equalization, 999 SW .2d 773, 776 (T enn. 1999); Houseal v. Roberts, 709 S.W.2d 580, 581
(Tenn. Ct. App. 1984). However, Tenn. Code Ann § 4-5-322(b)(1) does not apply to a declaratory judgment petition
where the agency has refused to convene a contested case hearing and issue a declaratory order. See Rienholtz v.
Bradley, 945 S.W .2d 727, 729 (T enn. Ct. A pp. 1996).
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On August 23, 1995, Mr. Frazier wrote to the TDOC requesting a recalaulation of his
sentence.> The TDOC responded in aletter dated April 18, 1996 that specifically addresses Mr.
Frazier’ sarguments concerning the calculation of his sentence, and concludesthat they are without
merit. For the purposesof determining whether Mr. Frazier timely filed his petition for adeclaratory
judgment, thisletter constituted convening a contested case hearing and issuing adeclaratory order.
Accordingly, Mr. Frazier had a window of sixty days within which to file his petition in the trial
court. He missed thisdeadline by filing hisdeclaratory judgment petition on February 10, 1997, ten
months after the agency entered its final order. Therefore, the trial court correctly dismissed Mr.
Frazier’s petition on jurisdictiond grounds.

Weaffirm thedismissal of Mr. Frazier’ s petition for adeclaratory judgment, and remand the
casetothetrial court for whatever further proceedings may berequired. We also tax the costsof this
appeal to Dewey Scott Frazier for which execution, if necessary, may issue.

WILLIAM C. KOCH, JR., JUDGE

W e assume without deciding that this | etter constituted a petition for adeclaratory order. However, the State
contendsthat, by writing to Ms. Whisman, Mr. Frazier did notfollow the appropriate channels for filing a petition for
adeclaratory order. If so, Mr. Frazier failed to exhaust his administrative remediesin any event.
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