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OPINION

AngelaandBilly Suddarth (“ Sdll ers’) owned and operated Nati onwide Trave Services, LLC
(“Nationwide Travel™), atravel agency locaed in Hendersonville, Tennessee. Mary Jarmakowicz
and Mark Heeney (“Buyers’) entered into negotiations to purchase the travel agency which
culminated in the underlying action.

Sellerspurchased Cox Travel in June 1996 and renamed it Nationwide Travel Services, LLC.
They paid nothing for the assets of Cox Travel, but invested $10,000 to get the businessgoing. Mr.
Suddarth testified he congdered this a “minimal investment” compared to some of his other
businesses.

In September 1996, Mrs. Suddarth informed Ms. Jarmakowicz, her sister, that the travel
agency waslosing money and asked for her help. In response, Ms. Jarmakowicz moved from her
Floridahometo Hendersonvilletowork at the agency. Salarywasnot discussed. Ms. Jarmakowicz
moved in with the Suddarths, began working at the travel agency and caring for the Suddarths
children when they were away. Mrs. Suddarth handled the financial portion of the travel business
from her husband’ s office, while Ms. Jarmakowicz and two other employeesworked a the agency,
located nearby.

During atelephone conversation in November, Ms. Suddarth purportedly stated she was so
proud of her sister that sheintended togive Ms. Jarmakowicz thetravel agency for Christmas. Mrs.
Suddarth gave her the agency’s checkbook and said, “Here you go, it's yours.” However, Ms.
Jarmakowicz only wrote checks Mrs. Suddarth told her to pay. On December 18, Mrs. Suddarth
demanded the return of the travel agency checkbook, stating Ms. Jarmakowicz was not responsible
enough to run the agency. However, while the two sisters spent the hdidays in Florida, Mrs.
Suddarthreturned the checkbook to M s. Jarmakowicz and instructed her to return to Hendersonville
to assist their attorney in investigating whether arecently-discharged employee of thetravel agency
had taken money. The checkbook wasreturned to Mrs. Suddarth after the holidays. During January
1997, Ms. Jarmakowicz moved out of the Suddarths' homeand at that point began receiving asalary
from Nationwide Travel.

InMarch 1997, Mrs. Suddarthinformed Ms. Jarmakowicz she could purchase the agency for
$10,000, even though the Suddarths knew Ms. Jarmakowicz did not havethe money at hand. Inthe
discussions, it was agreed that for $10,000 Ms. Jarmakowicz “was to keep the name, the LLC was
supposed to be transferred with the name and all the assets of the business. That included all the
equipment that was inside, the name, the desks, the chairs the roll-a-dexs [sic] filing cabinets,
things like that . . . [as well as] the operating account and the draft account.” Mrs. Suddarth
promised the bills would be current.



Ms. Jarmakowicz discussed the sale with he boyfriend, Mark Heeney, who lived in
Michigan. Sheaso tried to qualify for asmall businessloan, but was unsuccessul. Several drats
of a sales agreement were written as part of her attempt to obtain the small business loan.

In April 1997, Mr. Heeney obtained a $15,000 |oan and travel ed to Tennessee to discussthe
purchasewith the Suddarths. However, the meeting never occurred because the Suddarthsattended
arock concert instead. After Buyers requested a written agreement, Sellerstold Ms. Jarmakowicz
to contact their attorney, who would represent all theparties. When Ms. Jamakowicz called him,
he dismissed her concerns about his ability to represent all parties to the transaction. He
subsequently faxed a draft of the agreement to Sellers only.

Ms. Jarmakowicz testified Mrs. Suddarth first showed her the draft agreementin mid-April.
When Ms. Jarmakowicz expressed dissatisfaction with some of the terms, she was told to contact
the attorney. He made certain changes and agreed she could add a list of assets which would be
included in the purchase as an exhibit to the agreement.

During thistime period, Ms. Jarmakowicz attempted to prepare an application for change of
ownershipwiththeAirline Reporting Corporation (“ARC”), an entity which regulatescertain on-line
purchases of airline tickets by travel agencies. The ARC required travel agencies to maintain an
ARC draft account with a certain minimum balance out of which tickets could be purchased. The
ARC required abond before ownership of an agency could be transferred. Without ARC approval
of thetransfer of the agency, theagency woul d not be authorizedto issuetick ets asit had previously.

Inmid-April, Ms. Jarmakowicz opened abusiness account inthenameof Nationwide Travel
Services, LLC with $765in persona money and some money from thetravel agency. Mr. Heeney
transferred $15,000 into that account. On April 24, 1997, even though no purchase agreement had
been executed and the ARC application had not been approved, Ms. Jarmakowicz wrote two checks
totaling $10,000 to purchase the agency. On May 2, Ms. Jarmakowicz paid the premium on the
ARC bond.

On the day she paid Sellers, but before she paid them, Ms. Jarmakowicz called the bank and
learned the operating acocount Sellers had usad contained $954. She testified she intended to use
those funds to pay bills. However, Mrs. Suddarth subsequently withdrew those funds. When Ms.
Jarmakowicz challenged this action, Mrs. Suddarth came to the agency and placed $25 on Ms.
Jarmakowicz’ sdesk, asserting the amount wasthecorrect bal ance because some agency checks had
not cleared when Ms. Jarmakowicz obtained the balance earlier. However, therecord shows Mrs
Suddarth had the remaining funds deposited in her personal account minus the $25 she paid to Ms.
Jarmakowicz. At trid, Mrs. Suddarth admitted she was wrong in her belief the funds were hes.

On or about May 7, Mrs. Suddarth appeared at the travel agency with abox containing over
$7,000 in unpaid taxes and bills, some of which were overdue. She gave the box to her sister, who
had known nothing of any past due bills when she paid Sellers. Buyers expended personal funds
to pay some of the overdue hills.



According to the record, May was an extremely busy month for the travel agency. Because
of the number of tickets purchased, one of the agency’ s accounts ran approximately $1,000 short at
theend of May. Ms. Jarmakowicz received a call from her banker informing her of that fact and
she made adeposit | ater that day.

A few days laer, Ms. Jarmakowicz's father called her from Florida and then put Mrs.
Suddarth on the line, who purportedly began screaming that she was going to be put in jail because
Ms. Jarmakowicz had bounced a check. During this conversation, Mrs. Suddarth offered to return
the $10,000. Ms. Jarmakowicz declined because she had already invested more than that amount
in the purchase price and payment of outstanding bills and she did not believe her sister’ s offer was
sincere.

OnMay 28, Ms. Jarmakowicz received apackage of salesdocumentation materialsfrom the
atorney. Ms. Jarmakowicz testified the sales documents were unsatisfactory because they did not
convey the entire businessand did not addressthe overdue bills. Although the cover | etter wasdated
May 19, 1997, the agreement set a closing date of April 30, 1997.! However, the document
contained no clause stating time was of the essence or the agreement would be cancelled if not
consummated by a certain date. After reviewing the maerial, Ms. Jarmakowicz informed the
attorney that Mr. Heeney would be comingto town thenext weekend to discuss the documentswith
Sellers. On May 28, Mr. Heeney quit hisjob in Michigan to moveto Tennessee and participatein
the business.

On June 2, 1997, Ms. Jarmakowicz received afax from Mr. Lowell which stated:?

It has come to our attention that you have been making untrue and disparaging
remarkstothird parties, including banking personnel, which could easily damagethe
businessreputation of Billy Suddarth, AngelaSuddarth and their several Nationwide
companies.

Thisletter will demand that no such remarks be made and advise that such actionif
it resultsin damage to business reputation is actionable as slander and actionable as
liabel [sic] if inwriting. All such activity must cease immediately.

If this transaction isto be consummated, all terms must be agreed upon and all
documents signed today.

Inthe meantime, all arline required paperwork, including IATAN and ARC and the
letter of credit and/or bond must be obtained. Verification must be given that the

Ms. Jarmakowicz did not receive the documentsuntil May 28 because the wrong ZIP code was placed on
the envelope.

This letter was actual ly dated May 30, 1997.



ARC draft account isbeing maintained current by providingdeposit slipstothe ARC
account and a copy of the weekly ARC report, until the ARC numbers are changed
over to the purchaser.

Ms. Jarmakowicz testified Sellersknew Mr. Heeney had not yet arrived intown and therefore
could not execute any documentson that day. Afterreceivingthisfax, Ms. Jarmakowicz repeatedly
attempted to contact the attorney who sent it, but he did not return her calls. Ms. Jarmakowicz
received a second communication from the attorney on June 3. It stated:

The above transaction was to have been completed by May 1, 1997. On April 21,
1997, the original agreement was presented for review. On May 16 you requested
another copy of theoriginal. On May 19, you were provided witha complete set of
documents in connection with the purchase. You have not signed the Purchase
Agreement or any of the accompanying documents. Neither has your proposed
partner, Mr. Heeney.

At this point, the Sellers are no longer willing to enter into a agreement [sic] for
purchase and sde of the travel business.

Y ou aredirected to discontinue a | operations, activities and business as Nationwide
Travel, LLC. The Sellersareno longer willingto sell and Sellers will conduct any
and all continued operations of the business.

Thisletter will further demand a[sic] accounting of all moniesand accountsreceived
and expended during your managerial oversights to date. Any and all monies that
have been exchanged to date will be placed in escrow pending potertial claims.

After receivingthisletter, Ms. Jarmakowiczimmediately discontinued operationsand sought
legal representation. When she returned tothe agency from counsel’ s office, Mr. Suddarth wa ked
into the agency office and presented one of the employees with a temporary restraining order
(“TRQ") prohibiting Ms. Jamakowicz from conducting business as Nationwide Travel until a
hearing scheduled for June 17. As Mr. Suddarth presented the TRO, alocksmith began changing
the locks.

Therecord showson June3, Sellerscompleted an affidavit during the process of seeking the
TRO. The affidavit alleged in pertinent part: (1) Sellers as“owners of Nationwide Travel LLC,”
employed Ms. Jarmakowicz in a managerial capacity to operate the travel agency; (2) the parties
entered into negotiations for Ms. Jarmakowicz to buy the agency; (3) although documents were
drafted and monies exchanged, the terms were never agreed upon; (4) Sellers are no longer willing
to sell the agency; (5) demands to cease operation and provide an accounting were made; (6) Ms.
Jarmakowicz “has refused;” (7) “there have already been made disparaging remarks by Defendant
to Plaintiffs’ bank personnel;” and (8) failure to “restrain Defendant will result in immediae and
irreparable harm to Plaintiffs.”



Although Buyers' counsel suggested the parties meet and discuss the matter, the TRO was
not lifted and the agency remained closed. On June 4, the Sellers' attorney wrote in pertinent part
to Buyers' counsel:

My clients will agree to lift the TRO for the purposes of picking up, running and
delivering tickets already paid for by the customers and turning on the answering
machine as well as handling the computer belonging to another individual.

On June 5, police reports were filed by several Nationwide Travel customers who feared
their money or tickets had been stolen. That afternoon Ms. Jarmakowicz appeared in court and
demanded the TRO be lifted. After a hearing that day, the TRO was dissolved and the Suddarths
dismissed their complaint.

M. Jarmakowicz reopened the agency onJune6. OnJune8or 9, Ms. Jarmakowicz received
a bill of sale executed by Sellers, with an attached list of furniture, fixtures, equipment and
miscellaneous items. Her counsel responded with the following:

The transaction your clients are now trying to consummeate is not that agreed upon.
My clients paid $10,000 in exchange for the shares of Nationwide Travel LLC, not
simply the ertity’ s assets.

The bill of sale is not consistent with the most recent documents prepared by [the
former attorney] for thistransaction. Neither isthe Bill of Sale consistent with the
position taken by your clients when they obtained the temporary restraining order
against Ms. Jarmakowicz. In fact, the list of assets, which was a part of the
agreement for the purchaseof the LLC, ishot even accurate My clients previously
provided your clientswith an accurate ligt of the assets of the company.

Between June 6 and July 23, Buyersattempted to keep the business going, while negotiations
continued. However, businesswas not good, and certain past duebillsremained in dispute. On July
24, Mr. Heeney decided they could no longer operate the agency. The next day their counsel
informed Sellers’ counsal:

Asaresult of the false representations made by the Suddarths to Ms. Jarmakowicz
and Mr. Heeney concerningthe payment status of the Agency’s debts, and the result
of the insurmountable damage with the Temporary Restraining Order caused to the
Agency’ sbusiness, Ms. Jarmakowicz and Mr. Heeney are unwilling to purchase the

Agency.

Buyers demanded return of their $10,000 and compensatory damages of $6,406 for
expenditures for insurance and the bond; $5,000 in operati ng costs; $4,948 in lost wages for Mr.
Heeney; $1,100 in unpaid wagesfor Ms. Jarmakowicz; $2,700 reimbursement for the ARC deposit;
$800in moving expenses, and unspecified damagesfor damageto reputation and emotional distress



from the TRO and concomitant police reports. They informed Sellers the agency would cease
operationson July 31. In asubsequent letter, Buyersinformed Sellersthat in examining the check
register they discovered that M s. Jarmakowicz had started the operating account with $1,765 of her
own money, which raised their demand to $31,756. Sellers responded by advising Buyers what to
do with the keys and asking for a summary of the outstanding business and reservations. Buyers
complied.

A week later, Sellers unilaterally informed Buyers the sale had been completed and Buyers
were the owners. Sellersreturned the keys and other items delivered to them. Inorder to mitigate
damage to the agency and to innocent customers, Ms. Jarmakowicz agreed to respond to customer
inquiriesand wrap things up, but specifically informed Sellers she was waiving nothing in doing so.

On August 25, 1997, Buyers commenced the underlying action alleging, in pertinent part,
fraud and deceit, conversion, and abuseof process. The complaint sought $50,000 in compensatory
damages and punitive damages in the amount of $100,000. Sellers counterclaimed for breach of
contract. The caseproceededtotrial. Attheclose of theevidence, the court granted Sellers’ motion
for directed verdict on the claim for punitive damages. The jury avarded Buyers $25,365 as
compensatory damages, found Sellers were the agency’ s owners and rejected Sellers’ breach of
contract claim. The trid court subsequently denied Buyers motion for discretionary costs. This
appeal ensued.

Sellers argue no material evidence supported the jury’s verdicts on the fraud and deceit,
conversion and abuse of processclaimsBuyersasserted against them. They also claimthatthejury’s
dismissal of their claim for breach of contract isnot supported by theevidence. Thedifferingclaims
made by the Sellers and the Buyers at trial and on appeal reflect adifferencein how each sideviews
the transactions. The Sellers contended at trial, and still contend, that there was avalid contract to
sell the agency and daimed Buyers had breached that contract, despite their ealier affidavits that
they were the owners of the business. Buyers contended at trial, consistent with thar last letter to
Sellers, that negotiations toward the sale had never been completed, and that Sellers had not
transferred the businessin accordance with their earlier oral representations. The jury found for the
Buyers on the breach of contract claim, and that claim was dismissed. In response to a specific
interrogatory, the jury found the Sellers to be the owners of the agency.

Those verdicts by the jury reflect aview of the transaction different from Sellers’ view and
consistent with the verdicts for Buyers on fraud and deceit, conversion, and abuse of process.
Essentidly, the jury has determined the facts in favor of Buyers' version. Under our standard of
review, if there is material evidence in the record to support the jury’s view, the verdicts must be
affirmed.

Rule 13(d) of the Tennessee Rules of Appellate Procedure provides the standard of review
applicable here:



Unless otherwise required by statute, review of findings of fact by the trial court in
civil actions shall be de novo upon the record of the trial court, accompanied by a
presumption of the correctness of the finding, unless the preponderance of the
evidenceisotherwise. Findingsof fact by ajury in civil actionsshall beset aside
only if thereisno material evidenceto support the verdict. (emphasis added).

The parameters of our review are well settled.

It is the time honored rule in this State that in reviewing a judgment based upon a
jury verdict the appellate courts are not at liberty to weigh the evidence or to decide
wherethe preponderancelies, but arelimited to determining whether thereismaterial
evidence to support the verdict; and in determining whether there is material
evidence to support the verdict, the appellate court is required to take the strongest
legitimateview of all the evidencein favor of the verdict, to assumethe truth of all
that tendsto support it, allowing all reasonable inferences to sustain the verdict, and
to disregard all to the contrary. Having thus examined the record, if there be any
material evidenceto suppart theverdict, it must be affirmed,; if it were otherwise, the
parties would be deprived of their constitutional right to trial by jury.

Crabtree Masonry Co. v. C & R Constr., Inc., 575 SW.2d 4, 5 (Tenn. 1978).
.

With these rules in mind, we first turn to the Sellers argument that the evidence was
insufficient to support the verdict for Buyersonthe counterclaim alleging breach of contract. Sellers
maintainthere was acontract under two theories: (1) therewasabinding oral contract which Buye's
assented to by taking control of the businessand/or (2) therewasan implied contractbecauseBuyers
hel d themsdlves out asthe owners of the agency.

A contract may be expressed or implied, written or oral, but, to be enforceable, it must,
among other elements, result from a mutual assent to its terms, be predicated upon sufficient
consideration, and be sufficiently definitefor itstermsto be enforced. Johnsonv. Central Nat'| Ins.
Co., 210 Tenn. 24, 34-35, 356 S.\W.2d 277, 281 (1962); Jamestowne on Sgnal, Inc. v. First Fed.
Sav. & Loan Ass'n, 807 S.W.2d 559, 564 (Tenn. Ct. App. 1990).

It is possible that parties can make an oral agreement to bind themselves to prepare and
execute a final written contract, but the oral agreement must include all essentia terms to be
incorporated in the final document. Engenius Entertainment, Inc. v. Herenton, 971 SW.2d 12, 17
(Tenn. Ct. App. 1997). Additionally,



[t]hat document is understood to be a mere memoria of the agreement already
reached. If the document or contract tha the parties agree to make isto contain any
material termthat is not already agreed on, no contract has yet been made; the so-
called “contract to make a contract” is not a contract at all.

Id. at 17-18 (citations omitted).
Itisalsowell established that the oral contract must have the mutual assent of the partiesand

[t]he contemplated mutual assent and meeting of the minds cannot be accomplished
by the unilateral action of one party, nor can it be accomplished by an ambiguous
courseof dealing between the two parties from which differing inferencesregarding
continuation or modification of the original contract might reasonably be drawn. In
addition, amere expression of intent or a general willingness to do something does
not amount to an “ offer.”

Jamestowne on Sgnal, Inc., 807 SW.2d at 564 (citations omitted).

Therefore, where the parties continue to negotiate regarding the material terms of acontract,
there has been no mutual assent. Peoples Bank v. ConAgra Poultry Co., 832 S.W.2d 550, 553
(Tenn. Ct. App. 1991).

Here, the jury determined that Sellers were the owners of the agency, from which we can
infer that the jury determined that there was no contract. This finding issupported by the evidence
demonstrating there was no mutud assent as to the terms of the agreement. A written agreement
between the parties, while contemplated, was never agreed upon nor executed. Therecord contains
evidence supporting the jury’ s verdict that there was no oral contract to which the parties mutually
assented to the necessary essential terms. The evidence a s supports the jury’s verdict that the
Sellers were the owners of the agency. In addition to the disputes and disagreements of the terms
of the proposed contracts, the Sellersthemselves, in their affidavits supporting the TRO, swore that
they were the owners of the agency and stated that there had been negotiations between the parties
for the sale of the agency but the terms were never agreed upon.

Alternatively, the Sellers argue that there was an implied contract becausethe Buyers paid
for theagency and Sellersrelinquished control. "[A] contractimpliedinlaw isimposed by operation
of law, without regard to the assent of the parties, on grounds of reason and justice." Scandlyn v.
McDill Columbus Corp., 895 S.\W.2d 342, 345 (Tenn. Ct. App. 1994) (quoti ng Continental Motel
Brokers, Inc. v. Blankenship, 739 F.2d 226, 232 (6th Cir. 1984)). To date aclam under this theory,
the plaintiff must dlege the following elements:

A benefit conferred upon thedefendant by the plaintiff, appreciation by the defendant
of such benefit, and acceptance of such benefit under such circumstances that it
would be inequitable for him to retain the benefit without payment of the value



thereof. The most significant requirement for arecovery . . . isthat the enrichment
to the defendant be unjust.

Haynesv. Dalton, 848 S.W.2d 664, 666 (Tenn. Ct. App. 1992) (quoting Paschall’s Inc. v. Dozier,
219 Tenn. 45, 407 SW.2d 150, 155 (Tenn. 1966)).

We see no evidence Buyers were unjustly enriched. On the contrary, the record shows they
expended substantial funds bringing the agency’s bills current and expended substantial effort in
attempting to run the agency and complete the paperwork necessary to effect the transfer of
ownership. Inview of theall the surrounding circumstances, noimpliedinlaw contract enforceable
by Sellersarose because there was no benefit accrued to the Buyers. Again, thejury expressly found
the agency belonged to the Sellers and not the Buyers. Therefore, for the reasons stated above, the
jury’s verdict denying the breach of contract daim is sufficiently supported by the evidence and
affirmed.

Next, we turn to the Sellers’ assertion that there was insufficient evidence to support the
Buyers' claim of converson. We find the evidence was sufficient to support the claim of
conversion.

A conversion, inthesenseof thelaw of trover, isthe appropriation of thethingto the
party's own use and benefit, by the exercise of dominion over it, in defiance of
plaintiff's right.

Paehler v. Union Planters Nat’'| Bank, 971 SW.2d 393, 398 (Tenn. Ct. App. 1997) (quoting
Mammoth Cave Prod. Credit Assn v. Oldham, 569 S.W.2d 833, 836 (Tenn. Ct. App. 1977)).

The record shows Sellers accepted $10,000 from Buyersin April 1997. In June, Sellers
sworein affidavits supporting their motion for a TRO they were the ownersof theagency. InJduly,
Buyers demanded the return of the $10,000 they paid Sellers for the agency. Sellersignored the
demand and kept the money. This evidence is sufficient to support a claim for conversion.

10



V.

The record also refutes Sellers assertion that the evidence was insuffident to establish
Buyers daim regarding abuse of process.

To establish a claim for abuse of process in Tennessee, as in a majority of other
jurisdictions, two elements must be alleged: (1) the existence of an ulterior motive;
and (2) an act in the use of processother than such aswould be proper in theregular
prosecution of the charge.

The test as to whether there is an abuse of process is whether the process has been
used to accomplish some end which iswithout the regul ar purview of the process, or
which compels theparty against whom it is used to do some collateral thing which
he could not legally and regularly be compelled to do. Abuse of process does not
occur unlessthe processis perverted, i.e., directed outside of itslawful courseto the
accomplishment of some object other than that for which it is provided. . . . The
improper purpose usuallytakesthe form of coercion to obtain acollateral advantage,
not properly involvedinthe proceeding itself, such asthe surrender of property orthe
payment of money, by the use of the process as a threat or a club.

Bell v. Icard, Merrill, Cullis, Timm, Furen & Gins, 986 S.W.2d 550, 555 (Tenn. 1999) (citations
omitted).

The record shows after accepting $10,000 in payment for the agency, Sellers obtained the
TRO enjoining Buyers from operating the business. Sellers stated in the supporting affidavit that
they had demanded the Buyers cease operating the business and were refused, eventhough they had
first made such demand the day they filed the TRO and Ms. Jarmakowicz complied. They also
sworethat M s. Jarmakowicz had made di sparagi ng remarksabout them to bank personnel whichwas
refuted in the record by the bank personnel. Once business washalted and the agency’ s reputation
was damaged to the point customerswere making policereports, Sellerswithdrew theTRO and their
complaint and unilaterally decided the sale had been finalized. This evidenceis sufficient to show
Sellersperverted thelegal processto achieve apurpose other than that for which it wasintended and
committed an act not proper in the course of litigation. Bell, 986 S.W.2d at 555.

Sellers argue Buyers' failure to have the ARC account transferred into Buyers' names
justified their actions. The jury disagreed. The record contains no evidence that Buyers intended
to exploit Sellers’ connection to the ARC or to harm the agency. On this record, we are not
authorized to alter the verdict because there is material evidence to support it.

11



V.

Sellers also contend that the evidence of fraud and deceit was insufficient to support the
jury’sverdict. Wedisagree. Thiscourt has previously identified the elements of the common law
action of fraud and deceit:

When a party intentionally misrepresents a material fact or produces a false
impression in order to mislead another or to obtan an undue advantage over him,
thereisapositive fraud. The representation must have been made with knowledge
of itsfalsity and with a fraudulent intent. The representation must have been to an
existing fact whichismaterial andthe plaintiff must have reasonably relied upon that
representation to hisinjury.

Godwin Aircraft, Inc. v. Houston, 851 S.W.2d 816, 821 (Tenn. Ct. App. 1992) (quoting Haynesv.
Cumberland Builders, 546 S.W.2d 228, 231 (Tenn. Ct. App. 1976)) (citations omitted).

Totheextent that Sellersarguethat they madeno misrepresentations of existing fect, wenote
that Tennessee courts also now recognizethetort of promissory fraud. Oak Ridge Precision Indus.,
Inc. v. First Tennessee Bank Nat’l Ass'n, 835 SW.2d 25, 29 n. 1 (Tenn. Ct. App. 1992); Seed
Realtyv. Oveisi, 823 SW.2d 195, 199 (Tenn. Ct. App. 1991). Under thistheory, misrepresentations
in order to be fraudulent no longer must be of facts at the time or previously existing, but may
include promises for the future. Steed Realty, 823 SW.2d at 199. Actionable fraud can also be
based upon a promise of future conduct, so long as it is established that such a promise or
representation was made with the intent not to perform. Id. (quoting Fowler v. Happy Goodman
Family, 575 SW.2d 496, 499 (Tenn. 1978)).

When considering whether theverdict issupported by material evidence, wemust necessarily
consider whether that evidence met the applicable standard of proof. While Tennessee courts have
appeared to disagree over the issue of whether the burden of proof required to prove fraud isaclear
and convincing or apreponderance standard,® we believe the claimant asserting thetort of fraud and
deceit in an action for damages must only meet a preponderance of the evidence burden of proof.*

3For athorough discussion of the cases stating each of the differing burdens see Gentry v. Hill, (no docket
no. available) 1985 Tenn. App. LEXIS 3180 at *6-11 (Tenn. Ct. App. Sept. 25, 1985) (no Tenn. R. App. P.11
application filed); see also Johnson v. McWhirter, No. CA 46, 1988 WL 5685 at *3 (Tenn. Ct. App. Jan. 29, 1988)
(norulell Tenn. R. App. P.application filed) (finding it unnecessary to determine which measure of proof applied,
but noting differing holdings).

4See Gentry, 1985 Tenn. App. LEXIS 3180 at *6-11; Piccadilly Square v. Intercontinental Constr. Co.,
Inc., 782 SW .2d 178, 184 (T enn. Ct. App. 1989); Short v. Louisville and Nashville R.R. Co., 213 F. Supp. 549, 551
(E.D. Tenn. 1962); see also, Tennessee Jurisprudence, Fraud and D eceit § 38 (1984 and Supp.), (“ Tennessee law
requires proof of fraud by only a preponderance of the evidence.”) (citing Atkins v. Kirkpatrick, 823 S.W.2d 547
(Tenn. Ct. App. 1991); Calhoun v. Baylor, 646 F.2d 1158, 1163 (6th Cir. 1981); Bennett v. Massachusetts M ut. Life
Ins. Co., 64 S.W. 758 (1901); Gage v. Railway Co., 14 S\W. 73 (1890); McBee v. Bowman, 14 S.W. 481 (1890);
(continued...)
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We agree with this court’ sholding in Gentry v. Hill, (no docket no.) 1985 Tenn. App. LEXIS 3180
at *6-11 (Tenn. Ct. App. Sept. 25, 1985) (no Tenn. R. App. P. 11 application filed), where, after
reviewing various hol dings on the applicabl e burden of proof and determining “ about the only thing
that isclear isthat the rule to be applied isunclear,” this court concluded “the preponderance of the
evidence rule is the better one and will better serve the interests of justice.” Id. at *8.

A number of cases finding that fraud must be proved by clear and convincing evidence
involve attemptsto set aside or reform awritteninstrument. See, e.g., Dickey v. Nichols No. 01A01-
9007-CHO00260, 1991 WL 16918 at *5 (Tenn. Ct. App. Sept. 4, 1991) (no Tenn. R. App. P. 11
applicationfiled) (“Inorder tojustify reformation, the evidence of mistakeor fraud must be clear and
convincing”); Russell v. Zanone, 55 Tenn. App. 690, 704, 404 SW.2d 539, 545 (Tenn. Ct. App.
1966) (In asuit seeking to set aside a promissory note and enjoin enforcement of ajudgment based
on that note, the court reviewed the various descriptions of the applicable standard, including “ clear
and satisfactory” and “clear, cogent and convincing”).” Asthiscourt has stated, such cases are not
applicableto atort cause of action for fraud and deceit where rescission of adocument or instrument
isnot involved. Cavallov. University of Tennessee, Memphis, No. 01-A-01-9206-CH00210, 1992
WL 312620 at *4 (Tenn. Ct. App. Oct. 30, 1992) (no Tenn. R. App. P. 11 application filed).

General language in some opinions concerning the type of proof necessary to demonstrate
fraud is based upon the law’s presumption of fair dealing. “Fraud is never presumed, it must be
clearly proved, the burden of proof isonthe complainant . ..” Williamsv. Spinks, 7 Tenn. App. 488
(1928). Such language describes the type or quality of the proof necessary. When faced with tort
fraud and deceit claims, the quality of the evidence must not be such to lead to a verdict based on
conjecture, surmise or speculation. Gold v. National Sav. Bank, 641 F.2d 430, 435 (6th Cir. 1981)
and A.J. White v. Bettis & Capps 56 Tenn. 645 (1872).

Fraud is never presumed; the presumption, rather, is in favor of good faith and
honesty and against fraud. Thus parties alleging fraud must establish their charges
by a preponderance of the evidence and not |leave the matter to mere speculation or
guess.

4(...oontinued)
and Stone v. Manning, 52 S.W. 990 (1899)).

®See also Jones v. Seal, 409 S.W.2d 382 (Tenn. Ct. App. 1966) (an action to set aside an executed deed on
the grounds of fraud); Williams v. Spinks 7 Tenn. App. 488 (1928) (an action to set aside a lease executed by the
partieson the grounds of fraud); and A.J. White v. Bettis & Capps, 56 Tenn. 645 (1872) (“fuller proof” needed than
in the ordinary civil case to set aside a deed on fraudulent conveyance grounds). We do not disagree that clear and
convincing evidence is required in such situations. Similarly, where fraud is the ground asserted for relief from
judgment under Tenn. R. Civ. P. 60.02, the party seeking to undo the finality of a judgment must prove fraud by
clear and convincing evidence. See Safeco Ins. Co. of America v. Shaver, No. 01A01-9301-CH-00005, 1994 WL
481402 at *5 (Tenn. Ct. App. Sept. 7, 1994) (no Tenn. R. App. P. 11 application filed).
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Short v. Louisville and Nashville RR. Co., 213 F. Supp. 549, 551 (E.D. Tenn. 1962) (citations
omitted). Thus, the plaintiff’s burden in proving fraud has been described by the type or quality of
proof required:

The general ruleisthat the evidence to be sufficient to establish fraud should prove
astate of facts which isnot fairly and reasonably reconcilable with fair dealing and
honesty of purpose, and which would lead a reasonable man to the conclusion that
fraud in fact existed.

Williams v. Spinks, 7 Tenn. App. at 488.

Such language regarding the type or quality of proof, however, does not change the burden
of proof. For example, where witnesses contradict each other, it is sufficient that one witness's
testimony, if believed by the factfinder, establishes facts and circumstances sufficient to convince
areasonablepersonthat fraud hasoccurred. Cavallov. University of Tennessee, Memphis, 1992 WL
312620 at *4.

In the casebefore us, because it does not involve an attempt to set aside awritten contract,
a preponderance of the evidence standard applied, and we review the jury’s verdict based on that
burden. The fraud and deceit or misrepresentations alleged herein involvethe oral representations
as to the assets and liabilities of the company to be transferred and, although the record includes
conflicting testimony on these and other facts, we must take the strongest legitimate view of the
evidence which favors the jury s verdict.

The record shows during negotiations for the purchase of the agency, Sellers promised that
oneof itemsincluded in the purchase price wasthe operating account. On theday of thetransaction,
Ms. Jarmakowicz called the bank and was assured the operaing account contai ned over $954, almost
1/10 of thepurchase price. It isundisputed after the $10,000 purchase pricewaspad, Mrs. Suddarth
withdrew all the funds from the operating account, paid her sister $25, and kept the remainder. The
record al so showsthat during the negotiations, Sellers promised dl billswould be current, but after
accepting payment of the full purchase price, they presented Ms. Jarmakowicz with a number of
overdue bills, inan amount exceeding $7000. In reliance on representationsor promises made prior
to paying the purchase price, Buyers paid $10,000 for the agency. From this proof, ajury could find
that Sellers misrepresented the agency’s assets and liabilities being transferred in exchange for
$10,000. Whether the Sellers misrepresented a material existing fact as to the current assets and
liabilities of the business or misrepresented their intention to transfer certain assets but not certain
liabilitiesisimmaterial, because a claim of fraud may be predicated on either.

Sellersargue that because Ms. Jarmakowicz had access to the agency records, she could not
have reasonably relied on any financial information conveyed to her by Sellers. The record shows
Ms. Jarmakowicz did not have unfettered access to al the records and accounts before she pad
Sellers. Even if she had, Mrs. Suddarth promised the bills would be made current and the record
shows Sellers had incomefrom various sources and appeared to be able to perform that promise.
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Again, thereismaterial evidenceintherecord from which thejury could have found that the Buyers
reasonably relied onthe misrepresentations. The evidencefrom therecord issufficient to affirmthe
verdict on the fraud and deceit claim. Tenn. R. App. P. 13(d).

VI.

Buyersmaintainthetrial court erredindirecting averdict onthe punitive damagesissue. The
law governing directed verdictsis well settled.

In reviewing a motion for directed verdct, “the trial court must take the strongest
legitimate view of the evidence in favor of the non-moving party, allowing all
reasonable inferences in favor of that party, and disregarding all countervailing
evidence.” Wasielewski v. K Mart Corp., 891 SW.2d 916, 919 (Tenn. Ct. App.
1994). A directed verdct should only be granted in cases “ where areasonable mind
could draw but one conclusion.” Holmesv. Wilson, 551 SW.2d 682 (Tenn.1977).

Hughesv. Lumbermens Mut. Cas. Co., Inc., 2 SW.3d 218, 227 (Tenn. Ct. App. 1999). Further, the
judge should not weigh the evidence as athirteenth juror when determining whether a directed
verdict is appropriate. Wasielewski, at 919; Benton v. Shyder, 825 SW.2d 409, 413 (Tenn. 1992).

Therulesregarding punitivedamagesare al sowd|-settled, and such damagesare appropriae
only where the record supports a clear and convincing finding that the case is one of the most
“egregious’ of wrongs and “a defendant has acted ether (1) intentionally, (2) fraudulently, (3)
maliciously, or (4) recklessly.” Hodgesv. SC. Toof & Co., 833 S.W.2d 896, 901 (Tenn. 1992). Our
courts have defined the meaning of these terms within this context:

A person acts intentionally when it is the person's conscious objective or degre to
engage in the conduct or cause the result. A person acts fraudulently when (1) the
person intentionally misrepresents an existing, material fect or produces afalse
impression, in order to mislead another or to obtain an undue advantage, and (2)

another isinjured because of reasonablereliance upon that representation. A person
acts maliciously when the person is motivated by ill will, hatred, or personal spite.

A person acts recklessly when the person is aware of, but consciously disregards, a
substantial and unjustifiablerisk of such anaturethat itsdisregard constitutes agross
deviation from the standard of care that an ordinary person would exercise under all

the circumstances.

Id. (citations omitted).
Inthe case before us, thetrial court allowed thejury to consider Buyers' claimsof fraud and
deceit, abuse of process, and conversion, and later approved the jury’ s verdicts against the Sellers

on those claims. This approval included, at the least, an implicit finding the Buyers had shown by
a preponderance of the evidencethat Sellers had acted intentionally and/or fraudulently. Buyers
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assert that the same conduct by the Sellers that the jury and judge found sufficient to subject them
toliability for compensatory damages was al so sufficient to withstand a motion for directed verdict
on punitive damages.

There is certainly some logic in Buyes argument. However, their argument would
necessitateaconclusion that in every action for fraud or misrepresentation, or in every action based
on an intentional tort, or in every case where the underlying cause of action requires a showing of
fraudulent, intentional, malicious, or reckless conduct, adirected verdict for defendants on punitive
damagesis never appropriatewhereliability for compensatory damagesisal owedto goto the jury.
That issimply not thelaw. Thereareanumber of caseswhere compensatory damagesfor fraudulent
conduct have been awarded and upheld and punitive damages denied. See, e.g., Gage v. Seaman,
No. 03A01-9711-CH-00503, 1999 WL 95185 (Tenn. Ct. App. Feb. 23, 1999) (no Tenn. R. App. P.
11 application filed). While an award of punitive damages must be based on the same conduct
warranting the award of compensatory damages, Metcalfe v. Waters, No. 02A 01-9510-CV-00236,
1996 WL 622696 at *6 (Tenn. Ct. App. Oct. 29, 1996) (reversed in part on other grounds, 970
S.W.2d 448), the converseisnot true. Fraudulent, intentional, malicious, or reckless conduct which
warrantsan award of compensatory damages does not necessarily qualify for an award of punitive
damages.

Our Supreme Court hasmadeit clear that punitive damagesand compensatory damagessearve
different purposes, “the primary purpose of a punitive award is to deter miscondud, while the
purpose of compensatory damagesis to make the plaintiff whole.” Hodgesv. S.C. Toof, 833 S.W.
2d at 901. Because of these different purposes, punitive damages are appropriae only in the* most
egregious” of cases. Id. The Court has also clearly determined that restricting the availability of
punitive damages to the worst situations is more likely to maintain such damages as “an effective
deterrent of truly reprehensible conduct.” 1d. The conduct justifying punitive damages must be
proved by clear and convincing evidence, astandard which poses a higher burden on the plaintiff
than preponderance of the evidence.

This higher standard of proof is appropriate given the twin purposes of punishment
and deterrence: fairness requires that a defendant’s wrong be clearly established
before punishment, as such, isimposed; awarding punitive damages only in clearly
appropriate cases better effects deterrence.

Id.

Thiscourt hasrecognized the appropriateness of adirected verdict on punitive damageswhile
allowing the jury to deermine liability and award compensatory damages on the basis of the higher
burden of proof required to support punitive damages and on the basis of the differing character of
conduct necessary to meet the Supreme Court’ s requirement that only the most egregious conduct

b« Clear and convinci ng evidence means evidence in which there is no serious or substantial doubt about the
correctness of the conclusions drawn from the evidence.” Hodges, 833 S.W.2d at 901, n. 3.
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warrants punitive damages. See, e.g., Nelmsv. Walgreen Co., No. 02A01-9805-CV-00137, 1999
WL 462145 at *2-4 (Tenn. Ct. App. July 7, 1999) (no Tenn. R. App. P. 11 application filed)
(plaintiff failed to proved by clear and convinci ng evidencethat defendant acted reckl essly although
plaintiff established negligence by a preponderance of the evidence, and the trial court properly
directed a verdict for the defendant on punitive damages at the close of the proof).

When acourt iscalled upon to determine amotion for directed verdict on punitive damages,
the court is “required to determine whether there was material evidence of a clear and convincing
nature to support an award of punitive damages,” while still taking the strongest legitimate view of
plaintiff’s evidence. Wasielewski, 891 S.W.2d at 919.

When considering a motion for directed verdict on punitive damages, atria court
must limit consideration of the evidencein light of thisstandard, but it must alsofind
the evidence to be clear and convincing.

Hughes v. Lumbermens Mut. Cas. Co., Inc., 2 SW.3d at 227 (citations omitted).

In deciding whethe the evidence was clear and convincing, the court is guided by the
attempts at distinguishing this standard from other evidentiary burdens:

[a]lthough it does not require as much certainty as the “ beyond a reasonabl e doubt”
standard, the “clear and convincing evidence” standard is more exacting than the
“preponderance of the evidence” standard. In order to be clear and convincing,
evidence must eliminate any seriousor substantial doubt about the correctness of the
conclusions to be drawn from the evidence. Such evidence should produce in the
factfinder’ smind afirm belief or conviction as tothe truth of the allegations sought
to be established. In contrast to the preponderance of the evidence standard, clear
and convincing evidence should demonstrate that the truth of the facts asserted is
“highly probable”’ as opposad to merely “more probable” than not.

Nelms, 1999 WL 462145 at * 3 (citations omitted).

Inthe case beforeus, thetrial court wasrequired, inruling onthemotion for directed verdict,
to determinewhether reasonableminds could draw only oneconclusion: that the Sellersconduct was
not so egregious as to warrant punishment or deterrence. In so finding, the trid court implicitly
reached the conclusion that the evidence was not sufficient to eliminate any serious or substantial
doubt that the Sdlersdid not act fraudulently, intentional ly, maicioudy, or recklesdy.

Thearguments madeat trial and the court’ sresponses provide someinsight into the directed
verdictissue. At theclose of the Buyers' proof, theSellersmoved for adirected verdict onliability,
asserting that the Buyerswerethe owners of the agency because they assumed therole of ownersand
that the TRO was necessary to protect the Sellers’ line of credit. Sellers also moved for directed
verdict on punitive damages, asserting Buyers had not carried their burden of proof on that issue
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under Hodges v. SC. Toof. The court denied the motion. However, with regard to the punitive
damagesissue, the court madeit clear that unless stronger proof was deduced in the remainingtrial

it wasinclined to direct averdict on punitive damages at the close of the evidence. At the close of
all the proof, the Sellers again moved for directed verdict as to punitive damages. The Buyers

argument was based exclusively on the abuse of process claim. The Buyers argued that the Sellers
obtained the TRO solely for negotiation purposes. In granting the motion, the court made it clear
that it was aware of the high standard which must be met for punitive damages and determined that
the evidence ssmply did not riseto the | evel of clear and convincing. Thetrial court, having heard
all the evidence and viewed all the witnesses, was firm in its reasoning and decision.

Having reviewed all the evidencein the record as well as the arguments on the motion, we
agreewith thetrial court. Whilethe Buyersmaintained Sellers had an ulterior motivein seeking the
TRO, Sellerstestified that they were contacted by the bank about an overdraft on the ARC account
and were concerned that their line of credit wasin jeopardy. Buyers had not at that time compl eted
arrangementsto transfer the ARC account out of Sellers’ names and into their own. Thus, the entire
set of circumstances surrounding the dealings between the parties, as well as those surrounding
Sellers’ recoursetothecourt for aTRO, preclude adetermination that no serious doubt existed about
Sellers motivesfor seeking the TRO. Thefact that thereis sufficient evidencein therecordfor the
jury to have found abuse of process does not require a conclusion that the evidence was clear and
convincing on the type of conduct necessary to warrant punitive damages. Our review of the entire
record also convinces us that the appropriate goal, making Buyers whole through an award of
compensatory damages, was fulfilled, and that there was no basis for pursuing the goals of
punishment or deterrence.’

VII.

Buyers argue the trial court abused its discretion by denying their request for discretionary
Costs.

Tenn. R. Civ. P.54.04, veststrial courtswith widediscretionin awardingdiscretionary costs.
See Sandersv. Gray, 989 S.W.2d 343, 345 (Tenn. Ct. App. 1998). That Rule providesin pertinent
part:

(1) Costsincluded in the hill of costs prepared by the clerk shall be allowed to the
prevailing party unless the court otherwise directs, but costs against the state, its
officers, or its agencies shall be imposed only to the extent permitted by law.

(2) Costs not included inthe bill of costs prepared by the clerk are allowable only in
the court's discretion. Discretionary costs alowable are: reasonable and necessary
court reporter expenses for depositions or trials, reasonable and necessary expert

"We note that the jury awarded the Buyers $25,365 in compensatory damages. Buyers had requested
$50,000 in their complaint, but reduced the request to $30,769.50 through testimony at trial.
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witnessfeesfor depositions or trials, and guardian ad litem fees; travel expensesare
not allowable disxretionary costs. Subject to Rule 41.04, a party requesting
discretionary costs shall file and serve a motion within thirty (30) days after entry of
judgment. Thetrial court retains jurisdiction over a motion for discretionary costs
even though a party has filed a notice of appeal. The court may tax discretionary
costs at the time of voluntary dismissal.

Tenn. R. Civ. P. 54.04. Althoughtrial courtsgenerally award coststo the prevailing party provided
atimely, properly supported motion wasfiled, an award of costsisnot automatic. See Sanders, 989
S.W.2d at 345.

Instead, trial courtsarefreeto apportion costs between thelitigants asthe equities of
each case demand. Accordingly, if any equitable basis appears in the record which
will support thetrial court'sapportionment of costs, thiscourt must affirm. Moreover,
on appeal, the appellant bears the burden of showing that the trial court abusad its
discretion in its assessment of costs.

Sanders, 989 S.W.2d at 345 (citations omitted).

The Supreme Court, in Foster v. Amcon Int’l, Inc., 621 SW.2d 142, 145 (Tenn. 1981),
defined “abuseof discretion” &s follows:

Theterm hastoo often implied intentional wrong, bad faith or misconduct onthe part
of atria judge. In our view, "abuse of discretion" was never intended to carry such
ameaning, nor to reflect upon the trial judge in any disparaging manner. To us the
phrase ssimply meant an erroneous conclusion or judgment on the part of the tria
judge--a conclusion that was clearly against logic (or reason) and not justified.

Even considering the discretion given to the trial court, as evidenced by our holding in
Sander s, this court has established some general guidelines by which wereview decisionsregarding
discretionary costs. “Unless therequested costsare unreasonable, courts generally avard them to
prevailing parties who file timely, properly supported motions.” Dent v. Holt, No. 01A01-9302-
CVv00072, 1994 WL 440916 at * 3 (Tenn. Ct. App. Aug. 17, 1994) (modifi ed on reheari ng, 1994 WL
503891 (Tenn. Ct. App. Sept. 16, 1994). Where the record does nat include any basisfor denial of
the costs, we have reversed thetrial court’ sdenial and remanded for a determination of whether the
costs were reasonable. 1d.

The record shows Buyers filed a timely motion for discretionary costs supported by an
affidavititemizingandverifying$7,346.70in expendituresfor copying documents, areating exhibits,
taking depositions and faxing documents. The Sellersresponded that such costswere not warranted
becausethey had tried to settle the matter beforeand during thetrial, they had successfully defended
the punitive damages claims, and that the jury had awarded the Buyers less than requeded in
compensatory damages. The trial court summarily denied the motion, even though Buyers were
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clearly the prevailing party on their tort claims and on the counterclaim and their motion wastimely
filed and adequately supported. The record provides no rationale for the trial court’s decision.
Therefore, we are unabl e to determine whether the trial court’ s decision wasjustified. Further, we
have no record concerning the reasonabl eness and necessity of the costssought, necessarily limiting
our ability to review thetrial court’s decision. Therefore, we vacate the trial court’s denial of the
Buyers' request for discretionary costs and remand tha issue to the trial court.

VIII.

Accordingly, the judgment of the trial court on the claims alleging fraud and deceit,
conversion and abuse of process and the dismissal of the counterclaim alleging breach of contract
are affirmed. Thetrid court’s decisionto grant the Suddarth’s motion for directed verdict on the
punitive damages claim is also affirmed. The trial court’s denial of Ms. Jarmakowicz and Mr.
Heeney’ smotion for discretionary costsisvacated. Thiscaseisremanded for further proceedings
on the motion for discretionary costs consistent with this opinion. Costs of this appea and cross-
appeal shall betaxed equdly to Mr. and Mrs. Suddarth, on one hand, and Ms. Jarmakowicz and Mr.
Heeney, on the other, for which execution may issue if necessary.

PATRICIA J. COTTRELL, JUDGE
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