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The plaintiff, amanufacturers' representative, filed this action for a declaratory judgment that it is
not indebted to the defendant for commissions on sales of tee shirts manufactured by Tee Jays
Manufacturing Company and sold to Planet Hollywood, in light of the fact that the defendant’ s sole
participation wasto arrange a meeting between buyer and seller. The Chancellor found the plaintiff
was liable for thecommission under acontract theory. We affirm.
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WiLLiIAM H. INMAN, SR. J., delivered the opinion of the court, in which WiLLiam C. KocH, Jr. and
D. MICHAEL SWINEY, JJ., joined.
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OPINION

Pleadings

Thislitigation commenced as acomplaint for adeclaraory judgment that the plaintiff is not
indebted to the defendants as they claim.

The plaintiff alleged that it employed thedefendant Lamar Haynes (“Haynes’) in 1995 as a
commissioned salesman for the specific purposeof marketing Lynmar cellular tel ephone bétteries.
Heworked about six months, sold no batteries, and voluntarily terminated hisemployment. During
this six-months period, Haynes arranged for executives of BellSouth Corporation to be entertained
at aPlanet Hollywood Restaurant in Atlanta.



Before Mr. Haynes was employed, the plantiff, a manufacturers representative, had
contracted with Tee Jays Manufacturing Company in Alabama (“Tee Jays’) to act as its
representative. The plaintiff and Haynes discussed the possibility that Planet Hollywood might
purchasethetee shirts. Haynesintroduced the partiesand apresentation was madeby Tee Jays and
the plaintiff to Planet Hollywood. This occurred in the fall of 1995 and resulted in Planet
Hollywood' srefusal to do business with Tee Jays.

About ayear later, Planet Hollywood employed a new purchasing agent whose most recent
employer did businesswith Tee Jays. Haynesarranged ameeting between the new purchasing agent
and representatives of the plaintiff and Tee Jays Planet Hollywood desired to deal directly with Tee
Jays, and thereafter began to purchase goods from Tee Jays.

Although the plaintiff did not partiapate in the transaction, Tee Jays voluntarily offered to
pay acommission to the plaintiff on all sales made to Planet Hollywood.

The plaintiff alleged that such payments were an “ac of generosity” and did not represent
earned commissions. Becauseitwasawarethat Haynes needed the money, the plaintiff alleged that
it offered to pay Haynes 40 percent of the net commissions it received from Tee Jays, and for the
period July 1997 to August 1998 paid him $104,000.00, essentialy as agratuity.

The plaintiff alleged that after it began these payments to Haynes, it was contacted by the
defendant James Caden [Caden] who claimed entitlement to such payments as the assignee of
Haynes. The plaintiff claimsthat it owes the defendants nothing and seeks a declaratory judgment
accordingly.

Haynesresponded that his agreement with the plaintiff wasbased on anet commission of 50
percent, rather than 40 percent. Headmitted that his employment by the plaintiff wasterminated as
alleged, but wasexpressly subj ect to the continued agreement with the plaintiff concerning the Planet
Hollywood sdes. Haynes denied the payments to him were gratuitous. He counterclaimed for an
accounting, and sought a judgment against the plaintiff for an arrearage based on a commission of
50 percent, together with all future commissi ons owing.

Judgment
The case was submitted to the Chancellor on cross-motions for summary judgment. The
voluminous record notwithstanding, with its hosts of depositions and affidavits, the parties agreed
that the material facts were not incontroversy. The Chancellor found these relevant facts:

Haynesis a commercial real estate agent who devel oped a business
relationship with Planet Hollywood and two of its vice-presidents.

In April 1995 The John Lee Company, a manufacturers
representative company, orally contracted withHaynesto pay him 50
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percent of any commission for any manufadturer representation
accounts he secured. Two months later, Haynes arranged a meeting
between a vice-president of Planet Hollywood, Dan Harf, and Mr.
L ee, who discussed the possibility of atee-shirt deal between Planet
Hollywood and TeeJays. Mr. Leelater contacted Tery Wylie, owner
of Tee Jays, and secured amanufacture’ s representative account. At
that time, Mr. Leeinformed Mr. Wyliethat hewasworking on adeal
with Planet Hollywood for the manufacture and sale of tee shirts.
Haynes contacted Dan Harf and requested that he help arrange a
presentation by L eeand Tee Jaysto Planet Hollywood, who, by agent,
shortly informed Tee Jays that it would not then pursue a business
relationship. For thisreason, both Mr. Lee and Mr. Wylie suggested
that Haynes continue his effortsto secure future businesswith Planet
Hollywood, who soon requested that Haynes arrange a new
presentation by Tee Jays because Planet Hollywood had employed a
new vice-president of merchandising. Haynesarranged ameeting for
February 20, 1997 between Tee Jays and Ms. Endre, the new vice-
president of merchandising. It developedthat Ms. Endre preferred to
deal directly with Tee Jays and Planet Hollywood entered into an
agreement for the manufactureand sale of tee shirts.

Tee Jays paid the plaintiff a3 percent commission from the proceeds
of the Planet Hollywood account in accordance with the original
agreement between them.

The plaintiff, in turn, paid Haynes a commission of 40 percent to
which he agreed and eventually assignedit to the co-defendant James
Caden.

From these factsthe Chancellor concluded (1) that the parties orally agreed that Haynes was
entitled to acommission if he procured asale; (2) that Tennessee law iswell settled that abroker or
agent is entitled to acommission if his efforts were an efficient, procuring cause of the sale, citing
Pacesetter Propertiesinc. v. Hardoway, 635 S.W.2d 382 (Tenn. App. 1996); (3) that if initial efforts
to effect asalefails, acontract will be deemed renewed when the principal has recognized that the
broker iscontinuing negotiationslookingto asale, citing Pylesv. Cole, 241 SW.2d 841 (Tenn. App.
1951); (4) that the contract wasrenewed, thusentitling Haynesto hiscommission of $21,596.18 with
interest of $3,959.28. All other claims were dismissed.

The plaintiff appeals, and presents for review the issue of whether a presentation meeting
with a potential customer entitles a salesman to commissions on sales made to that cusomer by a
third party after the salesman’ s termination of employmert.



The defendant and counter plaintiff, Haynes, presents the same issue in different verbiage,
and the issues of whether (1) the appea is frivolous and (2) whether Haynes is entitled to
discretionary costs.

Appellatereview isde novo on the record with no presumption of correctnesssincetheissue
isone of law. Cowden v.Sovran Bank/Central South, 816 SW.2d 741 (Tenn. 1991).

Analysis

Thethrust of appellant’ sargument isthat the Chancellor foundHaynes' only relevart actin
furtherance of a business relationship between Planet Hollywood and the plaintiff or Tee Jays
Manufacturing Company wasthearrangement of ameeting between Tee Jaysand Ms. Endre, avice-
president of Planet Hollywood. Despite this, the plaintiff argues, the Chancellor concluded that
Haynes was the procuring agent, and thus entitled to his commissions. But the appellant too
narrowly draws the parameters of the Chancellor’s findings; aside from arranging the referenced
meeting, Haynes pursued the matter in other ways. When Planet Hollywood decided against doing
businesswith Tee Jays, the plaintiff suggested to Haynes that he continue to pursue future business
with Planet Hollywood. Haynes was later contacted by Planet Hollywood who requested another
presentation from Tee Jays. He responded to this request by arranging ameeti ng between T ee Jays
and Ms. Endre, who was in charge of purchasing for Planet Hollywood.

It is not disputed that Mr. Lee advisad the owner of Tee Jays that Haynes might be able to
get Tee Jays an appointment with Planet Hollywood. It isalso not disputed that Tee Jays agreed to
pay Lee a 3 percent commission if it got Planet Hollywood s business.

Significantly, when the new purchasing agent for Planet Hollywood assumed her duties, it
was Haynes whom she contacted to arrange a second sales meeting between Tee Jays and Planet
Hollywood.

The plaintiff paid 50 percent of the commission it received from Tee Jays to Haynes, later
reduced to 40 percent by agreement. The only explanation for these payments offered by the plaintiff
isthat they were agratuity, and Haynes needed the money.

Thisrecord is replete with evidence that the efforts of Haynes were the procuring cause of
thesale. Heis, therefore, entitled to the commissions. Pacesetter, supra. Moreover, it would seem
to be fair comment that since the plaintiff paid Haynes monthly commissions on the Tee Jays
account for about ayear with full knowledge of thefacts, it likely did so from contractual constraint.

The Chancellor properly entered summary judgment for the defendants-counter-plaintiffs.
The issue presented by the defendants of whether this appeal is frivolous is without merit.

Theissue of whether the defendants are entitled to discretionary costsis answered negatively, since
no motion was filed seeking such costs. See Rule 54.04(2).
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The judgment is &firmed at the costs of the appel lant.

WILLIAM H. INMAN, SENIOR JUDGE



