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Thisisacontract case. The plaintiffs sued the defendant for breach of anoral agreement to
provide financing for aradio station they edablished. The trial court held that the agreement fell
within the statute of frauds because, as a practical matter, it could not be performed within oneyear.
It then found that the plaintiffs were entitled to the reasonable value of their services under the
doctrine of quantum meruit and awarded them shares of the radio station stock pursuant to the
original oral agreement. We reverse and remand, holding thet the statute of frauds does not apply
to this agreement because it was not impossible to perform within one year.
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OPINION

In this contract case, Plaintiff/Appellees Tony Reeves and Bill Haney were employed at the
car dealership of Defendant/Appellant Charles H. Graves Sr. in late 1990. At that time, Graves
overheard Reeves and Haney discussing their longtime dream of owning and operating a radio
station. Graves asked them if they wanted a partner, and they responded that they did. Gravestold
themthat, if they established a station, hewould provide the financing. 1n January 1991, the parties
formed acorporation, Big Tenn Communicaions Company, Inc., toown and operate aradio station,
with Graves owning 51% of the company’ sstock, Haney 35%, and Reeves 14%. Reevesand Haney
then set up the station. Later, when Graves was unable to obtain the financing that he desired, he
told Reeves and Haney that each of them would need to finance their respective shares of the



corporation. Subsequently, but before the radio station went on the air, Reeves quit workingon the
radio station. Haney eventually signed an instrument transferring his interest in the corporation to
Graves. Reevesand Haney each filed suit against Graves and Big Tenn Communicationsfor breach
of contract and breach of fiduciary duty, seeking the value of their respective shares as well as
punitive damages. Their cases weare consolidated for trial !

A bench trial was held on September 3 and 10, 1997. At trial, Haney testified that, since
1984, he and Reeves had wanted to establish an FM radio station in Milan, Tennessee. Haney had
been involved in radio in some form or another since 1955, and from 1967 to 1982 he was part
owner of astation in Milan. Haney said that when Graves overheard he and Reeves discussing a
possible station in Milan, hetold them, “Y’all know something about radio stations. Y’all put the
radio station on the air and I'll get the financing.” After this, Haney and Reeves bought a
“construction permit” to build atower and transmitter, and hired afield engineer to assistinlocating
asuitablesite. Haney and Reeves negotiated the purchase of the property and hired another engineer
to assist in ordering equipment. They hiredalaw firmin Washington, D.C., to secure the necessary
permitsfrom the Federal Communications Commission (“FCC”). Haney and Reeves also obtained
studio space. Haney testified that he and Reeves worked closely together duringthistime, and that
Graves did not assist them but paid all of the station’s expenses out of the car dealership’s bank
accounts.

The parties signed an agreement sometimein 1991 that Haney would be pai d $250 per week
for hiswork until the station went on the air. The agreement stated that “[a]ll moniesto Big Tenn
Communications, Inc. paid by Chuck Graves Chev-Olds-Cad-GMC, Inc. isto be reimbursed when
loan for Big Tennis secured.” Haney soon began working full-time onthe radio station. After the
radio station went on the air in June 1992, Haney acted as general manager and received asalary of
$2,000 per month.

Sometimein late 1992, Graves approached Haney and asked him to transfer his interest in
Big Tenn Communication to Graves. Haney testified that when Graves asked him to sign the
agreement, Haney wasvery stressed and felt“lousy” because of heart bypassand valve replacement
surgery that he underwent in February 1992. He said that he did not intend, by signing the
agreement, to get out of the radio station. However, he admitted that he knew when he signed the
agreement that he was no longer an owner of the station. On cross examination, Haney admitted
testimony in his earlier deposition that he dgned the agreement because*”| just didn’t want to be a
part of the radio station. | didn’'t want to be an owner.” At the time the agreement was signed,
Haney and Graves agreed that Haney would continue working at the station as general manager.

Haney testified that working with Graves was difficult. He said that the parties agreed that
Graves would be a“silent” partner because they did not want to deter other car dealerships from
buying advertising from the station. Haney testified that Graves told he and Reeves*“| won't ever

lCharlesH . Graves, Sr. died beforetrial. Hiswidow, L ouiseGraves, was substituted asa defendant to represent
the interests of his estate.
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be over there. I'll see you guys about once a month and y’ all handle the station.” However, after
an articleabout theradio station published in The Jackson Sun newspaper failed to mention Graves's
involvement, Graves became angry and told Haney that he was “important” and should not have
been left out of the article. Later, after the station went on the ar, Graves unilaterally dedded to
switch the station’s sports coverage from the University of TennesseeMartin to Memphis State
Uni versity, without consulting Haney. Thisevent precipitated Haney sexit fromthestationin April
1993.

Haney estimated that the value of his services in establishing the radio station totaled
$104,350 but admitted that he kept no record of the hours he spent working on the station. Haney
acknowl edged that, beginning in late 1991, hewaspad asd ary.

Tony Reeves stestimony at trial corroboraed Haney’sversion of the eventssurrounding the
parties agreement. Reevestestified that it was agreed that Haney would act as general manager of
the station, and Reeveswould broadcast and make commercialsfor the station. Reevestestified that
Gravessaid tothem: “Y ou boysgot expertisein theradio business. Y’ al know what you' re doing.
Youbeenin[it] alongtime. Got alot of experience in theradio business. Y’all get the station on
theair and I'll take care of thefinancing.” Reevessaid that Gravescalled himby the nickname*“Big
Apple.” Reevestestifiedthat Gravesoncesaid to he and Haney, “Big Apple. . . you get 14%. Bill,
don’t worry about Big Apple’s part. I'll take care of Big Apple. He' s been a good employee for
me.” Reevesmaintained that the parties said nothing el se about thedetailsof how the gation would
befinanced. Like Haney, Reevesalso estimated the value of the services he performed in setting
upthestation. Reevesestimated thevalue of hisservicesasbetween $30,000 and $35,000, although
Reeves also did not keep records of the hours he spent working on the station. Reeves stated that
he and Haney worked after hours and on holidays and weekends to get the station started. Unlike
Haney, Reeves never received asalay.

Reeves tedtified that, in February 1992, while Haney was in the hospital for his surgery,
Graves called Reevesinto hisofficeand said, “ Tony, I’m paying cash for my part. Y ou and Haney
needto comeupwithy’all’smoney.” Reevesreminded Gravesthat the partieshad originally agreed
that Graveswould providethefinancing, towhich Gravesresponded, “ Thingschange.” Reevestold
him that there was no way he could come up with his shareof the money. Soon thereafter, in March
or April 1992, Reeves left Graves's car dealership towork at another car dealership. Reeves said
that he did thisin order to earn more money. Reeves testified that he and Graves never discussed
his involvement with the radio station after Reeves left Graves's car dealership, and that Reeves
never had the opportunity to do any broadcasts or record any commercials for the radio station.

In adeposition, Gravestestified that he agreed to provide financingfor the radiostation only
until the parties secured aconstruction permit. Gravestestified that, once aconstruction permit was
secured, the corporation would have sufficient collateral to obtain a barnk loan, and it was his
understanding that each party would then borrow his share of the money to finance the start-up of
the station. Graves testified that bank officials assured him that they would have no trouble
obtaining a loan a prime rate, and that he off ered to co-sign for Reeves or Haney if necessary.
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Graves said that, when the bank asked him to put $50,000 of his own money into the corporation,
he backed out and said to the bank official, “you can do what you said you' d do or I’ mgetting out.
I’ll handle it on my own. . . . I'll take care of my money. What Mr. Reeves and Mr. Haney doesis
strictly up to them. They can go through your bank or any bank they want to, but | am not going to
borrow money from your bank.”

Gravestestified that Reevesresigned from employment at his car dealership to take a better
paying job at another car dealership. Reeves did not expresdy resign from the radio station, but
Graves surmised that Reeves had resigned from the radio station when he resigned from the car
deal ership because Reeves“hadn’t put any moneyinit.” Gravessaid that he offered Reeves sstock
to Haney. Graves said that Haney initially acoepted Reeves' s share of the stock, but later decided
that he did not want it. Graves denied that Reeves s involvement in the station was dependent on
his employment at Graves's car dealership.

Gravestedtified that inlate 1992, Haney approached him, Graves, about transfering Haney’ s
ownershipin the station, because Haney and hiswifedid not want to put up their house as collateral
for aloan, and because he did not want the added pressure to aggravate hisheart condition. Graves
said that he later gpproached Haney to ask him to sign the transfer agreement, but Graves denied
putting any pressure on Haney to do so.

Several other witnessestestified, including Joe Gray, an employeeat Graves scar dealership.
Gray corroborated the testimony of Haney and Reeves regarding the conversations that formed the
basisfor the parties’ agreement. JamesWolfetestified on behalf of Haney and Reeves as an expert
on starting radio stations. Wolfe said that setting up aradio station required a “ sound knowledge”
of the radio business. Wolfe opined that the value of the services performed by Haney and Reeves
in setting up the station was about $265,000. Brad McCoy, an employee of the radio station while
Haney was manager, testified that Haney told him that he did not want to be an owner of the station,
but wanted to continue as manager. Darrell Boyd, owner and operaor of three radio stations,
testified that it typically took ayear and a half to two years to set up aradio station, and that most
of this time involved waiting, not working. Sue Trimmer, the bookkeeper for Graves's ca
dealership, testified that the dealership paid all of the radio station’ s expenses before it went on the
air and began receiving revenue. Shetestified that the radio station had not yet earned a profit, and
that it owed the car dealership $363,632.44.

Thetrial court issued a detailed memorandum opinion and order, in which it stated that “the
parties agree that the Statute of Frauds applies, inasmuch as the contracts were oral andwere never
reduced to writing and the venture, contracted for, covered more than ayear.” It framed the issue
as “whether Haney’ s partial performance of the contracts takes the parties’ agreements out of the
Statute of Frauds,” and held that Haney’ s performance did not take the contract out of the statute of
frauds because Haney did not alter his position in such a way that it would be unjust or
unconscionable not to enforce the agreement. The trial court held that equitable estoppel did not
apply because there was no proof that Graves fraudulently induced Haney and Reeves into
performing their part of the bargain. The trial court found that Haney s agreement to transfer his
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shares to Graves was not signed under duress because there was no proof that Graves put external
pressure on Haney to sign the agreement. However, the trial court found that Reeves and Haney
should be compensated under the doctrine of quantummer uitand awarded Reeveshisoriginal 14%,
and Haney his original 35%, minus the salary Haney received from June 1992 until he left the
station. Thetrial court did not specify avalue of the corparation, nor did it specify the manner in
which Haney and Reeves should be paid. Fromthisorder, Graves now appeals. On appeal, Graves
argues that Haney and Reeves werenot entitled to quantum meruit recovery.?

An appeal from abench trial isreviewed de novo, with a presumption of correctnessin the
trial judge sfindingsof fact. See Rule 13(d) of the Tennessee Rulesof Civil Procedure. Wereview
guestionsof law de novo with no presumption of correctness. SeeRidingsv. Ralph M. ParsonsCo.,
914 S.W.2d 79, 80 (Tenn. 1996).

Tennessee Code Annotated 8 29-2-101, Tennessee’ sversion of the statute of frauds, states
“[n]o action shall be brought . . . [u]pon any agreement or contract which is not to be performed
within the space of one (1) year from the making of the agreement ar contract,” unless it isin
writing. Tenn. Code Ann. 8 29-2-101(a)(5) (2000). Tennessee courtshave traditionally construed
this provision of the statute of frauds very narrowly, because it is preferable to give effect to a
contract rather than defeat it. See Davidson v. Holtzman, No. E2000-01091-COA-R3-CV, 2000 WL
1641236, at *6 (Tenn. Ct. App. Nov. 2, 2000); Pricev. Mercury Supply Co., 682 S\W.2d 924, 932
(Tenn. Ct. App. 1984). In particular, the words* not to be performed” have been held to mean “not
performable.” See Talkington v. Anchor Gasoline Corp., 821 F. Supp. 505, 510 (M.D. Tenn.
1993). “The question isnot what the probabl e, expected, or actual performance of the contract may
be, but whether, according to the reasonabl e interpretation of itsterms, it requiresthat it should not
beperformed withintheyear.” Price, 682 SW.2d at 932 (quoting Boutwell v. LewisBros. Lumber
Co., 27 Tenn.App. 460, 464, 182 SW.2d 1,3 (Tenn. Ct. App. 1944)). Thus, if the contract iscapable
of performance within oneyear, the statute of frauds does not apply. See Talkington, 821 F. Supp.
at 510.

In this case, the parties did not specify the time frame in which Haney and Reeves were
required to set up the station. There wastestimony at trial that it typically took ayear and ahalf to
two yearsto set up a station, but there was no evidence that it was impossible to set up the station
within ayear. Consequently, we must conclude tha the statute of frauds is inapplicable.

We next consider whether there was an enforcesble contract among the parties. Evenif the
statute of frauds does not apply, a party seeking to recover on a contrad must show that the
agreement was supported by adeguate consideration, that there was mutual assent to itsterms, and
that it was sufficiently definite to be enforceable. See Price, 682 SW.2d at 933. It is undisputed
that the parties agreed that Haney and Reeves were to set up a station, that Graves would own 51%
of the stock, Haney 35%, and Reeves 14%, andthat Graveswould providethe“financing.” Graves

2 In his brief, Graves outlines sevenissuesin his“Issues for Review,” butin the body of his brief statesthat the
claim of quantum meruit is “the only issue that appellantis raising in itsappeal .”
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testified that he agreed to provide finanang for the station only until they secured a construction
permit, although he in fact continued to finance the staion’s expenses after a construction permit
wasobtained. Gravestestified that hetold Haney and Reevesthat they neededto financetheir own
shares after the bank tdd him that he needed toinvest $50,000 of hisown money in the corporation.
Haney and Reeves, on the other hand, understood that they would not be required to finance their
shares of the corporation. They understood that Haney would receive 35% of the stock in exchange
for setting up the station and being general manager for the station, while Reeveswould receive 14%
of the stock in exchange for setting up the radio station and doing broadcasts and commercials.

Obviously, the degree of financing to which Graves agreed was akey term. After learningthat he
would haveto provide thefinancing for his shares, Reevestold Graves he could not do so, and soon
thereafter left Graves scar dealership. Haney apparently considered financing hisshare of the stock,
but decided not to do so. Graves testified that Haney’s transfer of his stock to Graves was in part
because Haney and hiswife did not want to utilize their home as collateral for aloanto finance his
shares of the radio station’s stock.

The guestion then becomes whether (a) the parties did not have a meeting of the minds on
the financi ng term of the contract and, consequently, no enforceableagreement, or (b) whether they
had an enforceable agreement that was later breached. This issue turns on a determination of the
parties credibility. Thetrial court did not reach thisissue because it held that the statute of frauds
applied, making any agreement unenforceable. As noted above, we hold in this appeal that the
statute of frauds is inapplicable. Consequently, the case must be remanded to the trid court to
determine the parties' relative credibility on whether there was an initial meeting of the minds on
theissue of whether Gravesagreed to finance thesetup of the stationonly until aconstruction permit
was secured, as Graves asserted, or whether the parties’ initid understanding was that Haney and
Reeves would receive their shares of the corporation in exchange for their non-financial
contributions in starting the radio station, Haney acting as genea manager and Reeves doing
broadcastsand commercials. If therewasaninitial meeting of the mindson thisissue, and therefore
an enforceable contract, the trial court must determine the terms of the agreement and by whom it
was breached.

Thetrial court below ordered recovery for Haney and Reeves under the doctrine of quantum
meruit, premised on its finding that any oral agreement was not enforceable because of the statute
of frauds. In order to recover under the doctrine of quantum meruit, there must be no enforceable
agreement among the parties. See Swafford v. Harris, 967 SW.2d 319, 324 (Tenn. 1998).
Therefore, inthiscase, if there was an initial meeting of the minds on financing and an enforceable
agreement that was breached, there would be no recovery under quantum meruit. Instead, theparty
or parties seeking to enforce the contract would be entitled to be placed in the position they would
have been in had the other party not breached the contrac. See Hiller v. Hailey, 915 S.W.2d 800,
805 (Tenn. Ct. App. 1995).

If there was an enforceabl e agreement amongthe parties, the efect of Haney sagreement to
transfer hisstock to Graves also dependson thetrial court’ sdetermination of the parties’ credibility.
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It is undisputed that Haney agreed to transfer hisinterest in the corporation to Graves, and the trial
court found that Haney’ s execution of thisagreement was not the result of duress. However, Graves
acknowledged that Haney was motivated, at |east in part, by the prospect of having to mortgagehis
hometo finance hisstodk. If the parties’ initial agreement was that Haney would receive hisshares
of stock in exchange for his non-financial contribution, as Haney and Reeves assert, and Graves
breached this agreement, it may be that Haney would never have transferred his interest in the
corporation to Graves. If, however, the parties’ initial agreement was as Graves testified, Haney
would clearly be bound by his agreement to transfer hisinterest in the corporation to Graves, and
wouldthereforebeentitled to norecovery. Likewise, Reeves'sright to recover dependsontheterms
of theparties' initial agreement. Reevestestified that heleft Graves car dealershipin order to make
moremoney at another dealership. Itisundisputed that Reevesneve did broadcastsor commercias
for the parties’ radio station. If the initial agreement was as Graves asserted, Reeves would be
entitled to no recovery, since hedid not perform his obligation under theagreement. However, if
theinitial agreement was as Haney and Reeves assert, Reeves' s decision to leave the radio station
may have been motivated by Graves's breach of the agreement. However, the record does not
support a finding that Graves prevented Reeves from performing his non-financial dbligation to
record broadcasts and commerdals.

If there was no initid meeting of the minds on financing, and therefore no enforceable
agreement, the doctrine of quantum mer uit would haveto be considered. If the doctrine of quantum
meruit is applicable, Haney would be bound by his agreement to transfer his interest in the
corporationto Graves. In effect, Haneyrecei ved compensation for hiseffortsin setting up the station
and acting as general manager, and he voluntarily agreed to transfer part of his compensation, the
sharesof stock, to Graves. Consequently, if the parties had no enforceabl e agreement, Haney would
be entitled to no recovery under guantum meruit. Reeves, on the other hand, performed avaluable
service to Graves in assisting in setting up the station, although he never did any broadcasts or
commercials for the station. He received no compensation for hiseffortsin setting up the station.
Under these circumstances, he may be entitled to some monetary recovery under the doctrine of
guantum mer uit.

Consequently, we reverse the decision of the trial court and remand the cause for further
proceedings consistent with this Opinion. Costs of this gppeal are taxed equally to the Appellants,
Charles H. Graves, Sr. and Big Tenn Communications Company, Inc., and to the Appellees, Tony
Reeves and Bill Haney, and their sureties, for which execution may issueif necessary.

HOLLY KIRBY LILLARD, JUDGE



