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OPINION

This case arisesfrom an automobile accident which occurred on August 4, 1996. Ricardo
Corpuswasoperati ng a1984 Chevrol et vanowned by JesusRuiz and hiswife Shawanda Ruiz when
it collided with the vehicle in which Rickey Godfrey and his wife Susan Godfrey wereriding. Mr.
Corpusisthe cousin of Mr. Ruiz and had been living with Mr. and Mrs. Ruiz for gpproximatdy a
month and ahalf prior to thisaccident. Both Mr. and Mrs. Ruiz testified that they have not seen Mr.
Corpus since the accident.

Mr. and Mrs. Ruiz both testified that they wereaway fromhome attending topersonal family
business at the time of the accident and had no knowledge that Mr. Corpus was driving their van.
They testified that the keys to the van were kept in adrawer in their bedroom and that Mr. Corpus



did not have their permission to drive the vehicle. The Ruizes testified that Mr. Corpus had never
been given permission to drive the vehicle. Infact, they asserted, they learned that Mr. Corpus was
driving the vehicle for the first time after the accident that afternoon.

Mr. Ruiz is an independent contractor who hangs drywall for aliving. Mr. and Mrs. Ruiz
testified that thevan Mr. Corpuswasdriving wasmaintained for Mr. Ruiz' swork inthe construction
business. Mr. Ruiz did not maintain hisown business, but instead was emp oyed by Quality Drywall
in Dickson, Tennessee at the time of the accident. Mr. Ruiz testified that Mr. Corpus was not
employed by Mr. Ruiz. However, Mr. Ruiz had helped Mr. Corpus obtain employment in the
construction business, and Mr. Corpus was working with him in the days before the accident. Mr.
Ruiz admitsthat he paid Mr. Corpusfor thework hedid onthejob. However, Mr. Ruiz testified that
they wereboth employed by and answered to the same boss, Don Cards, of Quality Drywall.

The Godfreys sued thedriver of thevan, Mr. Corpus, and the owners, Mr. and Mrs. Ruiz, for
the injuries they sustained as a result of the accident. The record in this case consists of the
pleadings, the Godfreys depositions under oath, the Ruizes' depositions under oath, and their
affidavits in support of their motion for summary judgment. The trial court granted summary
judgment to defendants, Mr. and Mrs. Ruiz, finding there was no material fact in controversy and
that Mr. and Mrs. Ruiz were entitled to judgment as a matter of law.

A tria court’s grant of amotion for summary judgment presents a question of law that we
review de novo without a presumption of correctness. Goodloe v. Sate 36 S.W.3d 62, 65 (Tenn.
2001); Mooney v. Sheed, 30 S.W.3d 304, 306 (Tenn. 2000); Finister v. Humbolt Gen. Hosp., Inc.,
970 SW.2d 435, 437 (Tenn 1998). Accordingly, the gopellate court must make a fresh
determination concerning whether the movant has met the requirements of Tenn. R. Civ. P. 56.
Hunter v. Brown, 955 S.W.2d 49, 50-51 (Tenn. 1997); Mason v. Seaton, 942 S\W.2d 470, 472
(Tenn. 1997). When faced with amotion for summary judgment, “parties may neither ignoreit nor
treat it lightly.” Byrdv. Hall, 847 SW.2d 208, 210 (Tenn. 1993).

Summary judgment is appropriate if the pleadings, depositions, answers to interrogatories
and admissions on file, together with the affidavits, if any, show there isno genuine issue asto any
material facts and the moving party isentitled to a judgment as a matter of lav. Tenn. R. Civ. P.
56.04; Bain v. Wells, 936 S.W.2d 618, 622 (Tenn. 1997); Carvell v. Bottoms, 900 SW.2d 23, 26
(Tenn. 1995); Byrd v. Hall, 847 SW.2d at 214. A disputed fact ismaterial for summary judgment
purposes if it must be decided in order to resolve a substantive daim or defense underlying the
summary judgment motion. Id.

!After summary judgment was granted and permission to appeal denied by the trial court, the Godfreys
voluntarily dismissed the cause of action against Mr. Corpus.
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In reviewing a grant of summary judgment, we must view the evidence in the light most
favorableto the Godfreys and must also draw all reasonableinferencesin their favor. Robinson v.
Omer, 952 S.W.2d 423, 426 (Tenn. 1997); Mike v. Po Group, Inc., 937 SW.2d 790, 792 (Tenn.
1996). Thus, summary judgment should be granted only when the undisputed fads reasonably
support one conclusion, namely, that Mr. and Mrs. Ruiz are entitled to ajudgment asamatter of law.
McCall v. Wilder, 913 S.W.2d 150, 153 (Tenn. 1995); Carvell v. Bottoms, 900 S.W.2d at 26.

Intheir complaint, the Godfreysalleged that Mr. Corpuswas operatingthe van owned by Mr.
and Mrs. Ruiz with their permission and, consequently, his negligence was imputed to them. Mr.
and Mrs. Ruiz moved for summary judgment on the basisthat Mr. Corpuswas driving their vehicle
at the time of the accident without their permission or knowledge. They argued that in the face of
their testimony that they never gave Mr. Corpus permission to drive their van, no evidence existed
to establish a basisfor their liability under any theory of imputed liability.?

As to the issue relevant in this appeal, Mr. and Mrs. Ruiz argued that their undisputed
testimony established that there was no agency relationship between them and Mr. Corpus, thereby
overcoming the presumption, or prima facie evidence, of an agency relationship created by the
statuterelied upon by the Godfreys, Tenn. Code Ann. § 55-10-311. The Godfreys used that statute
to establish proof that the van was being operated with the knowledge and consent of Mr. and Mrs.
Ruiz and by ther agent. That datute provides, in pertinent part:

In al actions for injury to persons and/or to property caused by the negligent
operation or use of any automobile, auto truck, motorcycle, or other motor propelled
vehicle within this state, proof of ownership of such vehicle shall be primafade
evidence that the vehicle at the time of the cause of action sued on was being
operated and used with authority, consent and knowledge of the owner in the very
transaction out of which the injury or cause of action arose, and such proof of

2The complaint did not allege any specific theory of liability but merely asserted liability against Mr. and M rs.
Ruiz on the basis that the vehicle was owned by them and being operated with their permission. Mr. and M rs. Ruiz first
asserted that permissive use alone does not establish a basis for imposition of liability upon the owner of the vehicle for
the actions of the user, citing Hamrick v. Spring City Motor Co., 708 SW .2d 383, 385 (Tenn. 1986). In any event, a
cause of action basedon permissive userequiresa showing of useby permission,and they asserted there was no evidence
they ever gaveMr. Corpus permission to drive the van for any purpose. Second, they argued that a cause of action based
on negligent entrustment requires that defendants entrusted the vehicle to the driver with knowledge the driver was
incompetent to useit. Nicholsv. Atnip, 844 S\W.2d 655, 659 (Tenn. Ct. App. 1992). Again, Mr. and Mrs. Ruiz tegified
they did not give Mr. Corpus permission to use the van. Similarly, the family purpose doctrine, in order for liability to
attach to the owner, requires that the head of the household maintain the vehicle for the purpose of providing pleasure
or comfort to hisor her family and that thedriver must have beenusingthe vehicle at the time of theinjury in furtherance
of that purpose with the express or implied permission of the owner. Camper v. Minor, 915 S\W.2d 437, 447 (Tenn.
1996). Mr. and Mrs. Ruiz asserted that the van was maintained for business purposes, not for family use, and there was
no proof which could be produced that Mr. Corpus was using the van in furtherance of any family purpose. Again, they
relied on their testimony that they had never given Mr. Corpus permission to use the van for any purpose.
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ownershiplikewise shall be primafacie evidence that thevehicle wasthen and there
being operated by the owner, or by the owner’s servant, for the owner’s use and
benefit and withinthe course and scope of the servant’s employment.

Tenn. Code Ann. 8 55-10-311(a) (1998 & Supp. 2000).

The Godfreys assert that the statute meetstheir burden of proof and that summary judgment
for defendants wasimproper. The primafacie case of agency created by the statute can be rebutted
by “credible proof that the driver was in fact operating a vehicle without authority of the owner.”
Hunter v. Burke, 958 SW.2d 751, 755 (Tenn. Ct. App. 1997) (quoting Ferguson v. Tomerlin, 656
S.W.2d 378, 381-82 (Tenn. Ct. App. 1983)). The burden of overcoming the statutory primafacie
case rests upon the owner, once proof of ownershipis established. Id. That burden can be met by
presenting credible evidence that the driver took the car without the owner’ sknowledge or consent.
Id. Consequently, “[i]f it can be said as a matter of law that there was no agency, a motion for
summary judgment on that issue should be sustained.” Yearby v. Shannon, No. 03A01-9509-CV -
00345, 1996 WL 87446, a *5 (Tenn. Ct. App. Feb. 29, 1996) (no Tenn. R. App. P. 11 application
filed) (citing Haggard v. Jim Clayton Motors, Inc., 393 SW.2d 292 (Tenn. 1965) (" before a trial
judge may take thequestion from the jury, the evidence must be such that it can be said, as a matter
of law, that therewasno agency”)). Uncontradicted evidence that there was no agency displacesthe
statutorily created prima facie case of such agency “where such evidence is uncontradicted and
comes from witnesses whose credibility isnot inissue.” Id. (citing McConnell v. Jones, 33 Tenn.
App. 14, 228 S.W.2d 117 (1949); McParland v. Pruitt, 39 Tenn. App. 399, 284 SW.2d 299 (1955);
Sadler v. Draper, 46 Tenn. App. 1, 326 S.W.2d 148 (1959)).

The question of whethe the statute’s prima facie case of agency precludes summary
judgment wasanswered bythiscourtin Fergusonv. Tomerlin, 656 S.W.2d 378, 381 (Tenn. Ct. App.
1983), wherein this court set aside ajury verdict against the owner of acar on the basisthat thetrial
court should have granted summary judgment to the owner prior to trial. At the time of the
defendant owner’s motion for summary judgment, the record consisted of the pleadings and
interrogatories with the owner’ s answers thereto. The owner answered he had furnished the car to
his daughter for her use only and with specificinstructions not to allow anyone elseto driveit. Id.
at 380. The daughter had loaned the car to a friend, contrary to her father’s instructions, and the
friend was driving when theaccident occurred. 1n analyzing the situation at the timethe motion was
made, this court stated:

More specificaly, Mr. Tomerlin contends that at the summary judgment stage
plaintiff was relying solely on the statutory presumption of agency; that the record
then contai ned undi sputed, uncontradi cted and unimpeached evidencethat no agency
rel ationship existed between Mr. Tomerlin and Mr. Lung; that thereforethe statutory
presumption of agency disappeared; that plaintiff was then obligaed but failed to
offer independent proadf of agency; and that, consequently, defendant was entitled to
judgment as a matter of law. We agree.



Id. at 381.

This court relied on well-settled authority that uncontradicted and unimpeached evidence
showing alack of agency causes thestatutory presumption, or primafacie case, to disappear. Id. at
381. Such evidence, to justify removing the question from the jury, must be uncontradicted and
unimpeached.

As the Godfreys point out, after Ferguson v. Tomerlin, the Supreme Court of Tennessee
guestioned whether summary judgment is appropriate in cases involving the statutorily-created
primafacie evidence of agency in Hamrick v. Soring City Motor Co., 708 S.W.2d 383 (Tenn. 1986).
In that opinion, the Supreme Court specificdly stated, “Because the staute itself creates initially a
sufficient case of master-servant status upon proof of ownership, a serious question is presented as
towhether or not thisprimafaciecase can be overcome pre-trial by motion for summaryjudgment.”
Id. at 387. The Hamrick court stated that ordinarily the prima facie evidence established by proof
of ownershipissufficient to overcomeamotion for directed verdict aswell asamotion for summary
judgment. Id. at 388. However, the Court also stated, “We do not find it necessary expressly to
overruleFergusonv. Tomerlin, 656 S.W.2d 378 (Tenn. App. 1983), becausethere are so many types
of casesthat arise under the statute involved here. There may be some instances where summary
disposition could be warranted.” 1d. at 389.

Thefactual dispute in Hamrick involved that portion of the statute relatingto test drives by
prospective purchasers,? a distinction from Ferguson recognized by the Supreme Court. 1d. at 388.
In Hamrick, the driver's lengthy deposition left it possible to draw different conclusions as to
“whether Mr. Championwasstill *test-driving’ theautomobile. .. or whether hehad sofar finalized
the purchase that he should be deemed the owner and no longer withinthe purview of the statute.”
Id. at 388. There were also inconsistences in testimony regarding aspects of the transaction. The
court held that, at the point of considering summary judgment, the plaintiffswereentitled to the most
favorable view of the evidence as well as reliance on the statute for establishment of the master-
servant relationship. 1d. at 389. Based upon the record at that time, the court found that it was
“premature” for the trial court to grant summary judgment.

Later, in Warren v. Estate of Kirk, 954 SW.2d 722, 724 (Tenn. 1997), our Supreme Court
acknow!edged that the Hamrick decision stopped short of holding that proof of ownershipwill defeat
a summary judgment motion and recognized that there are some instances when it would be
appropriate. InWarren, the Court found that summary judgment was not appropriate in that case,
however, not because summary judgment was never appropriate, but because there was a genuine
issue of fact because the record

*Tenn. Code Ann. § 55-10-311 also applies “in cases of the negligent operation of a vehicle being test-driven
by a prospective purchaser with the knowledge and consent of the seller or hisagent whether or not the seller or his agent
is present in the vehicle at the time of the alleged negligent operation.”
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doesnot show the purposeof thetrip on which the owner’ semployeewasdriving the
owner’ svehicle. Kirk had Duncan’ sexpress permissionto operatethevehicleduring
work, traveling to and from work, and transporting other employees to and from
work. The prohibitions on the use of the vehicle stated by Duncanin his deposition
and affidavit do not necessarily proscribe Kirk’ soperation of thetruck at the time of
the accident in the course and scope of hisemployment. . . . In summary, he [Kirk]
was responsible for al the duties incident to his job as foreman for an absentee
owner. Asto those duties, Kirk had at least implicit permission to use the pickup
truck. . . . The evidence presented on the motion for summary judgment is not
conclusive proof that Kirk was not acting within the course and scope of his
employment & the time of the accident.

Id. at 725.

The Godfreysrely onHamick and Estate of Kirk for the proposition that summary judgment
isnot appropriate for defendant ownersin the face of Tenn. Code Ann. § 55-10-311. Wethink that
reliance is misplaced. As those cases make clear, summary judgment may be warranted in some
situations. In those two cases, the facts were in dispute or inaufficient to conditute uncontradicted
evidence that no permission and no agency existed. Thus, we conclude that a motion for summary
judgment inacaseinvolving liability imputed to anowner of avehicledrivenby another onthebasis
of permissive use through a master-servant or agency relationship is to be analyzed just as such a
motion in any other case. Where a plaintiff meets her initial burden of establishing such a
relationship by reliance on Tenn. Code Ann. 8 55-10-311, the question becomes whether the
defendant presents credible evidence which, if uncontradicted, is sufficient to rebut the primafacie
case established by the statute. Oneway to do that isto present proof that the driver was operating
the vehiclewithout the knowledge or permission of theowner. Hunter v. Burke, 958 S.W.2d at 755.

Oncethe Ruizes provided testimony that Mr. Corpus did not have permission from them to
ever drive their van and that he did so without their knowledge, the burden shifted to the Godfreys
“to produce evidence which would establish agenuinefactual dispute.” Brownv. J. C. Penney Life
Ins. Co., 861 SW.2d 834, 837 (Tenn. Ct. App. 1992).

When the party seeking summary judgment makes a properly supported motion, the
burden then shifts to the nonmoving party to set forth specific facts, not legal
conclusions, by using affidavits or the discovery materials listed in Rule 56.03,
establishing that there areindeed disputed, material factscreating agenuineissuethat
needs to be resolved by thetrier of fact and that atria is therefore necessary. The
nonmoving party may not rely upon the allegations or denials of his pleadingsin
carrying out this burden as mandated by Rule 56.05.

Byrdv. Hall, 847 SW.2d at 215. The Godfreys came forward with no such facts. They continued

to rely only on the evidence of agency presumed from ownership by virtue of the statute. We are
aware of the significance of thelegidlative action changing “presumption” to “ primafacie case,” as
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explained in Hamrick, but we do not believe that change allows the plaintiffs to rest only on the
statute in opposition to a motion for summary judgment with supporting evidence disproving an
agency or master-servant relationship. Inthe casebefore us, the Godfreys did not attend or take part
inthe depositionsof Mr. and Mrs. Ruiz. Thus, they did not ask them any questionsdesigned to lead
to other proof relevant to theissuesof permission, employment, or scope of employment. Therecord
does not include any other discovery efforts on the part of the Godfreys, and they do not assert that
they made any. Their position is that they could rely on the staute regardless of any evidence
presented by defendantsinsupport of their motion for summary judgment. Wedo not agree that the
summary judgment procedure is ineffective in this situation to require plaintiffs to come forward
with evidence contradicting that supplied by defendants or risk ajudgment of dismissal.

Thus, contrary to the arguments presented by the Godfreys, we conclude that summary
judgment is available to an owner who presents uncontradicted evidence disproving agency or
permission. To hold otherwiseisto suggest that proof of ownership isalways sufficient to overcome
summary judgment, regardless of the facts presented by the defendant owners.* We simply do not
believe that every case where a plaintiff can show ownership is required to proceed to trial.

Infact, summary judgment hasbeen granted whereevidencedisproving agency wasprovided
by the owner and remained uncontradicted by plaintiffs. Yearby v. Shannon, 1996 WL 87446, at * 4-
6; Dillard v. Rubin, No. 01A01-9102-CV-00052, 1991 WL 119059, at *2 (Tem. Ct. App. Jul. 5,
1991) (no Tenn. R. App. P. 11 application filed); Vise v. Swift, no docket no., 1989 WL 89752, at
*2-3(Tenn. Ct. App. Aug. 8, 1989) (no Tenn. R. App. P. 11 applicationfiled); Monroev. Craddock,
No. 88-102-11, 1988 WL 74618, at *1-2 (Tenn. Ct. App. Jul. 20, 1988) (no Tenn. R. App. P. 11
applicationfiled); Redd v. Air-Conditioning Serv., Inc., No. 88-149-11, 1988 WL 97227, at* 3 (Tenn.
Ct. App. Sept. 23, 1988) (no Tenn. R. App. P. 11 application filed).

In Vise v. Swift, the defendant owners of the vehicle involved in the accident, Ricky and
Rhonda Ford, submitted affidavits establishing that neither the driver nor their friend who had
borrowed the car “was on their business or acting on their behalf at the time of the accident.” 1989
WL 89752, at *2. Their affidavits were supported by the depasitions of the driver and the friend to
the effect that the driver did not have the owners permission to drive their car and that neither of
them had used the car in performing any business or servicefor theowners. Summary judgment was
sustained because the plaintiffsfailed to produce any proof on theissue of agency and the affidavits
and depositions established that there was no agency upon which to impose liability. 1d. at *2-3.
This court found that the evidence submitted by the defendants stood unimpeached and
uncontradicted, effectively rebutting the prima facie evidence created by statute and relied upon
exclusively by plaintiffs

“For example, if a defendant presented evidence demonstrating that her car had been stolen, through her own
affidavit and evidence from other, disinterested sources, the absolute position taken by the Godfreys would preclude
summary judgment. In addition, ownership of a vehicle alone does not create liability for negligent acts of another
operating the vehicle. In fact, permissive use alone does not create such liability. As the Supreme Court stated in
Hamrick: “Permissive use, standing alone, establishesonly abailment. Inand of itself it isnot abassfortheimposition
of persond liability upon the owner of avehicle” 708 S.W.2d at 385.
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Similarly, in Redd v. Air-Conditioning Serv., Inc. the defendant driver of the vehiclewasan
employee of the defendant owner. 1988 WL 97227, at *1. The testimony supporting thesummary
judgment motion stated that the driver was assigned the truck to perform his duties during working
hours. On the day of the accident, the driver learned that his personal car was missing and went to
look for it in the company vehicle. He drank five beers while looking for his car. There was a
written policy that the vehicles were not to be used for personal use, including taking them home,
although, supervisors did not seem to object when employees did take the vehicles home. After a
long analysis of cases on point, summary judgment was sustained because

this case presents an instance where summary judgment isthe proper procedure. No
guestion of credibility of witnesses is involved. The evidence here is clear and
unrebutted that Brian Allen Smith was not in the busness of his employer. Hewas
not “in the course and scope of employment at the time of the accident.”

Id. at * 2-3. Wefurther stated, “ If the plaintiffs had other evidence, they werebound to comeforward
with it or face having the motion for summary judgment sustained.” Id. at * 3.

Thus, summary judgment is not precluded in favor of a defendant owner of avehicle when
plaintiff relies on Tenn. Code Ann. § 55-10-311(a) to establish an agency or master-servant
relationshipin order toimputeadriver’ snegligencetotheowner. Summary judgment isappropriae
when the owner presents uncontradicted, unimpeached evidence that the driver was operating the
vehicle without the permission, knowledge, or authority of the owner.

We turn now to the question of whether the evidence presented by Mr. and Mrs. Ruiz was
sufficient to support the grant of summary judgment.

In this case, Mr. and Mrs. Ruiz submitted similar affidavitsin support of their motion for
summary judgment stating the following:

1. Ricardo Corpusis not and has never been my [husband’ s| employee.

2. The automobile which is the subject of this cause of action was purchased by me
[my husband] for the purposes of conducting my [his] business asadrywall hanger.
3. The keysto the 1984 Chevrole van were kept in my bedroom and they werenot
available for anyone to usebut me [my husband].

4. At no time while Mr. Corpuswas visiting in my home did he have permissionto
use or otherwise operate the van involved in the accident which is the subjed of this
action.

5. On the date of this accident, my wife, Shawanda Ruiz, [my husband, Jesus Ruiz]
and | had been out of the home conducting personal business and thelast time | saw
the van in question, it was parked in my driveway.



After the affidavits were signed and submitted in support of the motion for summary
judgment, Mr. and Mrs. Ruiz were deposed under oath. The attorney for the Godfreys was not
present at the depositionsand did not crossexamine Mr. or Mrs. Ruiz asto any statements contained
in the affidavits despite knowledge of the pending motion for summary judgment.> The deposition
testimony of both Mr. and Mrs. Ruiz was consistent with their affidavits. Essentialy, they
reaffirmed that they had never given Mr. Corpus permission to drive the van and that he was doing
so on the day of the accident without their knowledge or permission.

However, at his deposition, Mr. Ruiz testified as follows:

Q: Can you read English?

A: No.

Q: Okay. All right. | have an affidavit here from you. Isthat your signature?
A:Yes.

Q: Did somebody read the affidavit to you?

A: No.

Q: Okay. All right. How did you get the informaion? How do you know what it
saysthen?

A:ljust signd it.

The Godfreys argue that the affidavits submitted by Mr. and Mrs. Ruiz are self-serving and
that their credibility was impeached during the deposition of Mr. Ruiz when he admitted to having
not read the affidavit beforesigningit. They assert that “simply denying that Corpushad permission
to use the subject vehicle, while admitting to signing an affidavit and having noidea of itscontents
leaves open questionsinvaving credibilityand bias. . . . In sum, the subject vehicleisregistered to
both Mr. and Mrs. Ruiz and their self-serving, unread affidavits, should be insufficient prodf to
overcomethe prima facie case established by Tenn. Code Ann. §§55-10-311 and 55-10-312.”° In
other words, the Godfreysassert that thetestimony submittedby Mr.and Mrs. Ruiz cannotovercome
the statutory evidence of agency because the testimony is self-serving and the credibility of the
defendants has been impeached.

V.

5The depositions were conducted by the attorney for the Godfreys' uninsured motorist carrier.

5W e note, however, that theplaintiffsdo not argue or rely on Tenn. Code Ann. § 55-10-312 anywherein their
brief other than this one conclusory sentence. Consequently, wewill only address theissues arising under § 55-10-311.
In any event, Tenn. Code Ann. 8 55-10-312 states that proof of registration of a motor-propelled vehicleisprimafacie
evidence of ownership of the vehicle and is also prima facie evidencethat the vehicle wasbeing operated by the owner
or by the owner’ s servant in the course and sco pe of the servant’s employment. Thus, we do not interpret this statute as
adding a different or additional basis for liability. Ferguson v. Tomlin, 656 S.W .2d at 379 n.3 (“for purposes of this
appeal we need only consider T.C.A. 8 55-10-311 since the presumption raised by both statutes is identical.”)
Additionally, the Godfreys do not argue in their brief the applicability of the theories of permissive use, negligent
entrustment or family purpose doctrine, and instead focus solely on imputed negligence arising through agency
established in Tenn. Code Ann. § 55-10-311.
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We firgt note that the summary judgment was not based sol ey on the &ffi davit testimony;
deposition testimony was submitted. The Godfreys offered no testimony to contradict the
defendants’ sworn statementsthat Mr. Corpus was operating their vehicl e without their knowl edge
or permission. Their uncontradicted evidence that there was no agency is a sufficient basisfor
summary judgment intheir favor “where such evidenceisuncontradicted and comesfrom witnesses
whose credibility isnot inissue.” Yearby v. Shannon, 1996 WL 87446, at *5 (citing McConnell v.
Jones, 33 Tenn. App. 14, 228 S.W.2d 117 (1949); McParland v. Pruitt, 39 Tenn. App. 399, 284
S.W.2d 299 (1955); Sadler v. Draper, 46 Tenn. App. 1, 326 SW.2d 148 (1959)).

Testimony may not be digegarded arbitrarily or capriciously; and the testimony of
awitness who is not discredited in any of the modes recognized by law, must be
accepted astrue.

Fergusonv. Tomerlin, 656 SW.2d at 382 (quoting Haggardv. JimClayton Motors, Inc., 216 Tenn.
at 631, 393 S.W.2d at 295) (quoting Phillips-Buttorff Mfg. Co. v. McAlexander, 15 Tenn. App. 618,
627 (1932)). Conversdly,

[o]rdinarily the testimony of a witness who is not contradicted, impeached, or
discredited must beaccepted as true, but that if the witness relied upon to establish
a given fact be impeached (by evidence directed against his general character for
veracity) or discredited in any of the modes recognized by law, that fact may not be
treated as established as a matter of law or for purposes of amotion for peremptory
instructions.

Fordv. Reeder Chevrolet Co., 663 S.W.2d 803, 804 (Tenn. Ct. App. 1983) (quoting Welchv. Young,
11 Tenn. App. 431, 439 (1930)).

The issue of whether “self-serving’ testimony, or testimony of an interested party, can
support amotion for summary judgment where theonly contradictory evidenceisthat presented by
the statute has been settled adversely to the Godfreys position in that summary judgment has
routinely been granted based upon the self-serving affidavits and deposition testimony of the
defendant owner. For example, in Ferguson v. Tomerlin, summary judgment was determined to be
appropriate on the basis of the defendant owner’s testimony that he had let his daughter use the
vehiclewith specific instructions not to let anyone e se driveit. In Monroe v. Craddock, the only
evidence of ownership of the vehicle was thetitle stating that Clyde Craddock owned the vehicle
involved in the accident. 1988 WL 74618, at *2. However, in the only deposition in the record,
Clyde Craddock testified, without contradiction, that he had given the vehicle to his son several
monthsprior. The plaintiff asserted that thiscontradiction or question of ownership should preclude
summary judgment. The court disagreed, holding:

even if Clyde Craddock were the owner of the van, the motion for summary

judgment under thistheory [ Tenn. Code Ann. § 55-10-311] must besustained. Clyde
Craddock testified unequivocally that Phillip Craddock was using the van for his
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(Phillip’ s) benefit. He was not the agent of, or on the business of, Clyde Craddock.
Plaintiff offered no proof to support her claim that Phillip Craddock was acting on
any business or purpose for Clyde Craddod.

Id.

Also in Yearby v. Shannon, summary judgment was affirmed based on the self serving
affidavitsof the defendant owners, obviously interested parties. 1996 WL 87446, at *4. In Yearby,
the defendant owner submitted an affidavit stating that the defendant driver was not his employee
and was not on any business of his at the time of the accident. Id. This court held that the owner
was not impeached, nor his credibility attacked, in any mode recognized by law and that there was
no evidence to contradict the statements made by the owner. Therefore, there was no genuineissue
of material fact ontheissue of agency and reasonableminds could not differ in concluding that there
was no agency relationship. Id. at *5.

We note that in other contexts self-serving testimony, or testimony from a party interested
in the outcome of the case, has been found sufficient to support a motion for summary judgment
whenit remainsuncontradicted. See, e.g., Gonzalesv. Alman Construction Co., 857 SW.2d 42, 48-
49 (Tenn. Ct. App. 1993); Armesv. Hulett, 843 SW.2d 427, 431-32 (Tenn. Ct. App. 1992). Seealso
Dillard v. Rubin, No. 01-A01-9102-CV-00052, 1991 WL 119059, at *2 (Tenn. Ct. App. July 5,
1991) (no Tenn. R. App. P. 11 applicationfiled) (citing Smithv. Graves, 672 S\W.2d 787 (Tenn. Ct.
App. 1984)).

The fact that the Mr. and Mrs. Ruiz did not read their affidavits prior to signing may leave
open to question whether the affidavits are valid or in compliance with the rules of civil procedure.
Wedo not condone the execution or filing of an affidavit which has not been read by the affiant. Mr.
Ruiz's statement that he had not read the affidavit before signing it might serve to make it
inadmissible for purposes of summary judgment. See Tenn. R. Civ. P. 56.06. However, both Mr.
and Mrs. Ruiz confirmed the facts contained in the affidavit at their deposition under oath, and
absolutely no contradiction of the information contained therein was brought out at the deposition
or otherwise. Thus, in view of the circumstances of this situation, including Mr. Ruiz’' s testimony
that he cannot read Engli sh and the total cons stency between the af fidavit and hislater testimony,
we cannot conclude that the credibility of Mr. Ruiz’'s deposition testimony has been raised
sufficiently to preclude summary judgment based thereon.

Summary judgment should not be undermined by credibility concerns“unlessthey riseto a
level higher than the normal credibility questions tha arise whenever a witness takes the stand.”
Jenningsv. Case, 10 SW.3d 625, 638 (Tenn. Ct. App. 1999) (dissent) (citing Hepp v. Joe B's,Inc.,
No. 01A01-9604-CV-00183, 1997 WL 266839, at *2 (Tenn. Ct. App. May 21, 1997) (no Tenn. R.
App. P. 11 application filed)). Moreover, we find that the credibility of Mr. and Mrs. Ruiz has not
been impeached “by any of the modes recognized by law.” See Yearby v. Shannon, 1996 WL
87446, at *5 (citing Haggard v. Jim Clayton Motors, Inc., 216 Tenn. 625, 393 SW.2d 292; Buck v.
West, 434 S.\W.2d at 616; Ford v. Reeder Chevrolet, 663 S.W.2d at 804 (quoting Yellow Cab, Inc.
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of Morristownv. York, 58 Tenn. App. 177, 427 S.\W.2d 854 (1967)); Welchv. Young, 11 Tenn. App.
at 440.

V.

Parties are not to take summary judgment lightly, Byrd, 847 S\W.2d at 210, and when Mr.
and Mrs. Ruiz rebutted the prima facie evidence, the burden then shifted back to the Godfreys to
present evidence toimpeach, contradict, or otherwiseestablish agenuineissue of fact material to the
elementsof agency. “If the plaintiffs had other evidence, they werebound to come forward with it
or face having the motion for summary judgment sustained.” Redd v. Air-Conditioning Serv., Inc.,
1988 WL 97227, at * 3 (citing Moman v. Walden, 719 SW.2d 531, 533 (Tenn. Ct. App. 1986)). As
this court stated in Ferguson v. Tomerlin:

Plaintiff stood on the presumption only to have it be effectively rebutted by the
uncontradicted, unimpeached and unrefuted proof of lack of agency contained in the
interrogatory answers of Mr. Tomerlin, a witness whose credibility was not put in
issue by the plaintiff at the summary judgment stage Under thesecircumstanceswe
think it clear that the presumption was displaced and, agency not being otherwise
shown, defendant was entitled to judgment as a matter of law.

656 S.W.2d at 382.

The situation beforeusisthe same. Thereisabsolutely no evidence in therecord to refute
the assertions made by Mr. and Mrs. Ruiz that Mr. Corpus was not an employee of Mr. Ruiz, was
not on any business of Mr. or Mrs. Ruiz & the time of the accident, and was driving the vehide
without their permission. Therefore, we must affirm the summary judgment.

Thiscauseisremanded to thetrial court for further action not inconsistent with thisopinion.
The costs of this appeal are taxed to the appellants, Susan R. Godfrey and Rickey E. Godfrey, for
whi ch execution may issue, if necessary.

PATRICIA J. COTTRELL, JUDGE
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