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This is an appeal of a divorce proceeding presented to the trial court in an unusual manner, by
agreement of all partiesand all attorneys. Husband appeal sthefinal judgment, and weaffirmin part
and reverse in part.

Tenn. R. App. P. 3; Judgment of the Chancery Court Affirmed in Part
and Reversed in Part

WiLLiam B. CaIN, J., delivered the opinion of the court, in which BEN H. CANTRELL, P.J., M.S. and
PATRICIA J. COTTRELL, J., joined.

William C. Barnes, Jr., Columbia, Tennessee, for the appellant, Billy Wayne King.
Joe W. Henry, Jr., Pulaski, Tennessee, for the appellee, Kathie Naomi King.
OPINION

Two competent trial attorneysand thetrial judge, with the express agreement of both Kathie
Naomi King and her husband, Billy WayneKing, attempted to resolve an acrimonious divorce case
in amanner that would save time and expense for the parties. The resulting unorthodox method of
aternative dispute resolution did not meet either the expectation of counsel or the anticipated
economic benefit to the parties.

As we are favored with neither transcript of the testimony at the hearing, nor a Rule 24C
Statement of the Evidence, our ability to review on appeal israther limited. From the pleadingsand
orders we glean that the parties were married in December 1982 and have one minor child. They
separated in July 1999, and on August 5, 1999, Wife sued Husband for a divorce seeking custody
of the minor child, together with child support consistent with the guidelines, adivision of marital
property, her attorney’s fees, and general relief. On May 8, 2000, Husband filed an answer and
counter-claim seeking custody of the minor child.



On May 26, 2000, thefollowing order was entered, which was approved for entry by Kathie
Naomi King and her attorney, Honorable Joe W. Henry, Jr., and by Billy Wayne King and his
attorney, Honorable Raymond W. Fraey, Jr. Thisorder, in its entirety, provided:

In this cause it appearing to the Court that the parties and their counsel of
record have agreed on a mediation process to dispose of the issuesin controversy in
the above captioned matter.

The Court further finds as follows:

1 That the mediation process as agreed upon between the partiesisthe
most time and cost efficient way to proceed given the issues of this particular case.

2. That the parties have had the procedure fully explained to them and
are concurrence with the same.

3. That the parties shall not concede their right to appeal inthe event the

result is unsatisfactory and shall have any and all appellate rights available to them.

IT 1S, THEREFORE,

ORDERED:

1 That the above captioned matter be and hereby is set pursuant to the

Alternative Dispute Resolution (ADR) processon April 28, 2000 at 9:00 A.M. inthe
Giles County Chancery courtroom.

2. That the ADR process to be followed shall be:

A. The Plaintiff and her attorney shall appear in Chambers beforethe Court in

the presence of the court reporter (if applicable) and shal explain her theories and

position regarding the lawsuit, custody issues, and the distribution of the marital
estate of the parties.

B. That at the conclusion of the Plaintiff’s presentation to the Court she shall
leave the Chambers and the Defendant and his attorney shall then proceedto
talk with the Judge in the same manner.

C. That during each parties separate presentation to the Court any
documentation of any description that shall berelied upon by either party may
be presented to the Court for itsreview.

D. That the Court is free to ask any and all questions that the Court deems
appropriate during each individual session and may recall ether or both
parties for further questions if needed.

E. That this process shall not include calling of additional witnesses other than
the parties as set forth herein.!

On August 31, 2000, the trial judge entered an order, apparently following a hearing as
contemplated by the parties in the previous order entered on May 26, 2000. This order, signed by

lThis order was signed by the parties and their respective attorneys and by thetrial judge on April 28, 2000,
but not entered of record until May 26, 2000. Apparently, no hearing was held on April 28, 2000.
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thetrial judge on August 31, 2000, was accompanied by a Certificate of Service from the Clerk &
Master dated September 5, 2000 indicating service of the order upon Mr. Joe W. Henry, Jr. and Mr.
Raymond W. Fraley, Jr., attorneys for the respective parties. The order provided in pertinent part:

This case was heard on the 25th day of August, 2000, upon the Complaint of
the Plaintiff, Counter-Complaint of the Defendant, Answersthereto, testimony of the
parties during mediation, exhibits thereto and the entire record as awhol ethe Court
finds, after taking this matter under advisement, and does accordingly ORDER,
ADJUDGE and DECREE (sic) asfollows:

1. That adivorce should beand is hereby granted in thiscase, pursuant to Tenn.
CodeAnn. 8§ 36-4-129(b), asthe Court findsboth partiesshared inthedemise
of thismarriage, and that both parties be restored dl the rights and privileges
of unmarried persons;

2. That the parties be and are hereby awarded joint custody of the minor child
with Defendant being the primary custodid parent;

3. That both partiesaregiven veryliberal visitation at timesand placesmutually
agreeable between the parties. In the event the parties cannot mutually agree
upon visitation then the Plaintiff shall have visitation according to the
standard visitation schedul e attached hereto as Exhibit “A”;

4. That neither party shall oweto the other any sumsof child support dueto the
awarding of joint custody;

This order further adjudicated rights of the parties as to visitation with the child and information
concerning the child together with adistribution of all marital property and an equal taxation of cost.

On October 4, 2000, now represented by new counsel, Billy Wayne King filed aMotion for
New Trid Or In The Alternative To Alter And Amend Judgment, which provided:

Now comes the Defendant pursuant to Rule 59.02 and Rule 59.04 and files
this Motion. It is the Defendant’ s position that the Order and hearing should be
overturned or in thealternative modified. Specifically, the Defendant requestsanew
hearing or in the alternative that the Court award child support pursuant to the
guidelines. The Defendant further requests that the Court modify the award of
Thirty-fivethousand dollars ($35,000) to the Plaintiff. The Defendant’s positionis
that certain retirement assets were not taken into account or consideration in the
division of property and that the Court value was improper. Failure of the Court to
do so justifiesanew trial or amodification or amendment of the judgment entered.

WHEREFORE PREMISES CONSIDERED Defendant moves this Court to
set aside the Judgment of September 5, 2000 and grant a new trial or in the
alternative modify said Order to accurately reflect the proper situation of the Parties
and the applicable law.



ThisMotion For New Trial was heard by thetria court on January 3, 2001, and a transcript
of thisproceeding isfiled with therecord. Thecourt, however, heard no testimony, and the hearing
consisted of argumentsby Mr. King’ snew attorney, Honorable William C. Barnes, and Mrs. King's
attorney, Honorable Joseph W. Henry, Jr. OnJanuary 12, 2001, afinal order wasentered by thetrial
judge providing:

ThisMotionfor New Tria or to Alter or Amend Judgment was heard on the
3rd day of January, 2001.

It appeared to the Court that said Motion should be granted in part and denied
in part for the reasons set forth hereinafter.

The partiesto this divorce were both represented by counsel, Joe Henry, Jr.,
represented the Plaintiff, Katie Naomi King and Ray Fraey, represented the
Defendant, Billy Wayne King. Both parties and their attorneys agreed to an order
which allowed this case to be decided by mediation by the Court. Both parties
submitted proposed judgments and the Defendant’ s counsd submitted an evaluation
of the parties’ assets, see Exhibit 1, dated, 10-22-99 and entered as Exhibit on 01-03-
01, and these eval uations were adopted by counsel for Defendant and Plaintiff. The
Court attempted to evenly divide the assets. One asset, a Five Thousand ($5,000)
Dollar, IRA fund, owned by the Plaintiff is complained about in this Motion, but at
the hearing on this case, the proof was that the Plaintiff cashed this IRA for
children’s school expenses some ei ght months prior to the hearing.

The Plaintiff agreed for the Defendant to be primary custodial parent and in
lieu of her not paying child support to the Defendant, Plaintiff agreed not to seek
alimony from the Defendant.

The only alteration to this judgment the Court (sic) will agree to make
concerns the evaluation of the 401K belonging to the Defendant. The Defendant
should be given credit for whatever amount he is due for the years he owned this
401K before the partieq[’'] marriage.

All other matters in controversy were agreed upon a the August 25, 2000
hearing.

IT IS THEREFORE, ORDERED, ADJUDGED and DECREED that the
Motion for New Trial or Alteration for this judgment is granted insofar as the
Defendant shall be given credit for whatever amount heisduefor the years he owned
the 401K account prior to the parties]’] marriage. All other alterations or
amendments are hereby denied.

Costs and litigation taxes are hereby adjudge against the Defendant.

Mr. King appealed.

ThisCourt isnow called upon to review atrial court decision based on factual testimony by
the parties. Even though the procedure used by the partiesisan unusual one, itisaprocedure agreed



to by the parties and is the procedure under which testimony was heard by the trial judge.? This
testimony is not preserved for appellate review, and we are unable to determine, without the
testimonial record of this hearing, whether or not the facts found by the trial judge are supported by
the evidenceheard or whether or not the agreed procedure used was such adeparture from acceptable
practice asto require reversal. This Court has held:

Our ability to deal withthisissueishampered by theabsence of either atranscript of
the proceedings in the trial court or a statement of the evidence prepared in
accordance with Tenn. R. App. P. 24(c).

When a trial court decides a case without a jury, its findings of fact are
presumed to be correct unlessthe evidencein the record preponderates againg them.
Tenn. R. App. P. 13(d). This court cannot review the facts de novo without an
appellate record containing the facts, and therefore, we must assume that the record,
had it been preserved, would have contained sufficient evidence to support the trial
court’ sfactual findings. McDonald v. Onoh, 772 S\W.2d 913, 914 (Tenn. Ct. App.
1989); Irvin v. City of Clarksville, 767 SW.2d 649, 653 (Tenn. Ct. App. 1987);
Gotten v. Gotten, 748 S\W.2d 430, 432 (Tenn. Ct. App. 1988).

Sherrod v. Wix, 849 SW.2d 780, 783 (Tenn. App. 1992); see also Scarbrough v. Scarbrough, 752
SW.2d 94, 97 (Tenn. Ct. App. 1988).

Absent atestimonial record, this Court is compelled to affirm the trial court on al matters
except for the issue of child support.

The find order inthis case provided, in part: “ The Plaintiff agreed for the Defendant to be
primary custodid parentand in lieu of her not paying child support to the Defendant, Plaintiff agreed
not to seek alimony from the Defendant.” This agreement contravenes public policy, and this
provision of the decreeisvoid. Witt v. Witt, 929 SW.2d 360 (Tenn. Ct. App. 1996); Berryhill v.
Rhodes, 21 S.W.3d 188 (Tenn. 2000).

Asit appearsthat both parties participated in this agreement resultingin adecreerelativeto
child support that is void as against public policy, demental fairness dictates that Appellant not be

2AIthough the parties and the trial court referred to the procedure as mediation, it was not a mediation. Rule
31 of the Rulesof the Tennessee Supreme Court, the source of authority for court-annexed alternative dispute resol ution,
defines mediation as “an informal processin which aneutral person, called a mediator, conducts discussions among the
disputing parties designed to enable them to reach amutually acceptable agreement among themselveson all or any part
of theissuesin dispute.” Tenn. Sup. Ct. R.31 § 2 (c). The order entered herein does not reflect that it was the product
of an agreed settlement. Further, although ajudge may act asa mediator, inwhich case themediation is called ajudicial
settlement conference, ajudge before whom a case may betriedif settlement isunsuccessful may not serve asa mediator
inthat case. Tenn. Sup.Ct.R. 318 2(d). Therefore, we conclude that the unusual procedure herein was not a mediation
or other authorized form of court-annexed alternative dispute resolution. Instead, it was an agreed-upon method of
presenting evidence to the trial court. The trial court’s order is consistent with that interpretation.
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allowed to disavow the portion of the agreement relinquishing a clam for child support without
s multaneously allowing Appd leerédief from her agreement not to seek aimony.

The portion of the judgment below relating to both child support and alimony is reversed,
and the case is remanded to the trial court for a determination, pursuant to Tennessee Code
Annotated section 36-5-101, of child support payable by the non-custodial parent under the Child
Support Guidelines and for determination of whether or not Appelleeis entitled to alimony.

Inall other respects, thejudgment of thetrial court isaffirmed. Costson appeal are assessed
equally to the parties, and the caseisremanded to thetrial court for proceedings consistent with this
opinion.

WILLIAM B. CAIN, JUDGE



