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OPINION
l.

The marriage of Pamela F. and George F. produced four children. At some point, they
divorced. Mr. F. moved to Alabama, and the responsibility for the children fell primarily upon the
shoulders of Ms. F. Unfortunately, she was not completely up to the task, because she had some
difficulties of her own to contend with, induding panic attacks and chronic drug and al cohol abuse.

The children first cameinto the custody of the State in December of 1994 because of sexual
abuseinflicted by the oldest child upon two of the younger ones, and because Ms. F. was not able
to carefor them. The oldest child was sent to a halfway house, and the three younger children were
placedinfoster care. The Department of Children’s Servicesworked closely with Ms. F. to achieve
the goal of reuniting her with her children. Sometime in 1996, the three younger children were
returned to her custody.



In March of 1998, those children again came into State custody. Ms. F. had left them
unsupervised for threedayswithout running water or food, and her whereaboutswere unknown. The
incident was reported to the Department of Children’s Services after the children begged food from
neighbors. The children again went into foster care, and the Department created anew permanency
plan with the goal of reunification.

The permanency plan required Ms. F. to maintain contact with the children, pay child
support, report changesin her situation to the Department, participatein counseling, obtain steady
employment, maintain ahome, and receive ongoing counseling for alcohol abuse. Shewas advised
that her parental rights could be terminated if she failed to comply with the requirements of the
permanency plan.

Despite her understanding of the consequences, Ms. F. did not comply with the permanency
plan. Her visitsto the children were sporadic. She paid no child support. She was unableto secure
housing for any length of time, or to obtain regular employment. She continued to drink alcohol.
In June of 2002, she was sent to jail for violaion of the probation she had been granted after a
conviction of theft.

On August 15, 2000, the Department filed a petition in the Juvenile Court of Dickson
County, seeking to terminate Ms. F.’s parental rights. By this time, the two oldest children had
reached adulthood, and their statuswas not at issue. The two younger children, Jenny F., who was
bornin 1984, and Matthew F., who wasbornin 1988, werein foster care, and were attending public
school.

The court conducted a hearing on the petition on November 29, 2000. Ms. F. was
represented by appointed counsel, whiletheinterests of the children were represented by aguardian
ad litem. The court heard testimony from two case managers from the Department of Children’s
Services, from Ms. F. herself, and from Jenny F. and Matthew F.

Thetwo caseworkerstestified partly from their own experiencewith Ms. F. and her children,
and partly from records prepared by other employees of the Department. Both witnesses stated that
Ms. F. had not made any significant progress on the goal's set out in her permanency plan, and that
if the children were returned to their mother, the neglect that they suffered was likely to recur.

Ms. F. wasbrought fromjail for her court appearance. Shetestified that shewasre-married,
that her new husband had a full-time job, and that although he was living with his mother, they
planned to get aplace of their own when they could afford it. She further testified that she believed
she was capabl e of taking care of the children, and that she planned to go to work right away after
January 3, 2001, when she was scheduled to be released from jal. She admitted her failure to
comply with the permanency plan, but blamed it onfactors outside her control, including two house
fires, the failure of the Department to offer her enough help, and her incarceration.



Bonnie F. and Matthew F. both testified that they loved their mother very much, that they
hoped to be reunited with her, and that they believed that she was cgpable of taking care of them.
The children’s guardian ad litem was asked to comment, and he stated that while Ms. F. had done
nothing to merit the return of the children to her, he felt that their relationship to each other was
important, and that it was unlikely that they could be placed together, unlesstheir mother could have
them and could “ straighten things out.”

Thetrial court ruled that in light of the three years the children had been in foster care, and
Ms. F sfailure during that time to make any progress whatsoever towards making herself capable
of taking care of them, it was appropriateto terminate her parental rights. The court aso stated that
there was no reason to believe that she would comply with the permanency plan if shewas given
additional time, that awarding her legd and physical custody of the children would pose arisk of
substantial harmto their physical and psychological welfare, and that it wasin their best interest that
Ms. F s parental rights be forever terminated. This appeal followed.

Parents have afundamental right to the care, custody and control of their children. Sanley
v. lllinois, 405 U.S. 645 (1972). A heightened standard of proof is required to protect those
important rights. Santosky v. Kramer, 455 U.S. 645 (1972). Before the State may sever the
rel ationship between parent and child it must prove the appropriate grounds by clear and convincing
evidence, and must also prove that the termination isin the best interests of the child.

Tenn. Code. Ann. § 36-1-113 setsout thepossible groundsfor termination of parental rights,
including the following:

(2) There has been substantial noncompliance by the parent or guardian with
the statement of responsibilitiesin a permanency plan or aplan of care pursuant to
the provisions of title 37, chapter 2, part 4;

(3)(A) The child has been removed from the home of the parent or guardian
by order of acourt for a period of six (6) months and:

(i) The conditionswhich led to the child'sremoval or other conditionswhich
in all reasonable probability would cause the child to be subjected to further abuse
or neglect and which, therefore, prevent the child's safe return to the care of the
parent(s) or guardian(s), still persist;

(i1) Thereislittlelikdihood that these conditionswill beremedied at an early
date so that the child can be safely returned to the parent(s) or guardian(s) in the near
future; and

(iii) The continuation of the parent or guardian and child relaionship greatly
diminishes the child's chances of early integration into a safe, stable and permanent
home.



It is undisputed that Ms. F. failed to comply with the permanency plan whose goa was
reunification with her children. When questioned about each of the elements of the plan, such as
employment, housing and counseling, she admitted that she had made no progress, and when asked
if she had complied with the plan in any respect, she answered “Not completely. Not completely.”

Ms. F. did dispute the trial court’s conclusion that it is unlikely that the conditions that led
to the children’ sremoval could be remedied at an early date. She argued that she would be getting
out of jail soon, that she would try to get ajob immediatdy afterwards, and that she and her new
husband wanted to save so they could obtain adequate housing for the whole family. We note that
her husband did not testify at all.

It appears to usthat while Ms. F sintentions are good, her testimony as to those intentions
isinsufficient to overcomethe overwhel ming evidence of her inability to make any progresstowards
establishing asafe, hedthy, and supportive environment for her children. Whileit may bepossible
for anindividual to experience asudden and revol utionary improvement in her habitsand condition,
the courts cannot base their decisions on the mere possibility of such a change.

As for the question of the best interests of the children, the guardian ad litem’s report
indicated that they both were doing well in foster care, and making good grades in school. While
the best interests of the children would be served if their mother overcame her difficulties and
established a stable home for both of them, such a favorable outcome seems highly unlikely. We
therefore agree with the trial court that given the realities of their situation, it isin the best interest
of the children to terminate their mother’s parentd rights. We note that they are old enough to
contact each other by letter or phone, and that in a few years they will be able to decide for
themselves how much contact they wish to have with Ms. F.

1.
The judgement of the trial court is affirmed. Remand this cause to the Juvenile Court of

Dickson County for further proceedings consistent with thisopinion. Tax the costson appeal to the
appellant.

BEN H. CANTRELL, PRESIDING JUDGE, M.S.



