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will, the Court had no authority to authorize discontinuance of the artificial nutriion. On appeal,
we reverse.
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OPINION

EngraciaTorregosaGarciaisapatient at St. Mary’ sHospice Center in Knoxville, and
she is sustained through artificial hydration and nutrition.

This action was initiated by Ms. Garcia’'s mother and siblings, dleging that Ms.
Garciahad been apatient at M ethodist Medical Center prior to being moved to the Hospice, and that
whileat the Methodist Medical Center, shewas* on life support consisting of intravenous hydration
and nutrition by percutaneous endoscopic gastrostomy (PEG)”. Appelleesfurther alege that when
Ms. Garciawas moved to the Hospice, shewas not providedwith the PEG life support. Responding
to the Petition, the Chancellor appointed aGuardian Ad Litem for Ms. Garcia, and also an Attorney
Ad Litem for Ms. Garcia. A Restraining Order was issued, directing the Hospice to provide the
nourishment to Ms. Garcia.

At the conclusion of the trial, the Chancellor issued an injunction requiring the
Hospi ce to provide nourishment as sought in the Petition. Ms. Garcia, by and through the Guardian
Ad Litem, Gerad L. Gulley, J., and St. Mary’ s Health Care System have appeded.

Theevidenceat trial established that Ms. Garcia suffered acardiac arrest on or about
July 2, 2001, and although she was later resuscitated, she suffered oxygen deprivation to her brain
for more than ten minutes, and isin achronic vegetative state. Medical opinion established that she
isbreathing reflexively, but thereisno evidence that shewill be ableto recover “cortical functions”.
Ms. Garcia aso has metastatic breast cancer. Ms. Garcia streating physician, Dr. Richard Parrish,
testified at trial that he practices pulmonary medicine, and isalso acritical care medicine specialist.
He explained that being a critical care specialist involved knowledge of and training in critical
ilInesses of the heart and lungs, neurdogic disease and infections. He opined within a reasonable
degreeof medical certanty that Ms. Garciawould not recover and that he had never seen anyonein
her condition recover. He stated that Ms. Garcia was functioning on alow brain level, where the
brain stem kept her blood circulating, maintained blood pressure, and maintained respiration, and
sheisin apersistent vegetative state and her chance of recoveringany cortex activity waszero. The
doctor was asked about his discussions with the family regarding Ms. Garcia's transfer to the
Hospice, and he said that he felt the Hospice was the best alternative. He further stated that he
discussed the discontinuation of artificial nutrition and hydration with the family, and that they had
ultimately decided to continue the fluids but stop the nutrition, which he felt was reasonable. He
explained that, in the absence of a written directive from the patient, his practice was to alow the
spouse to make the decision regarding thewithholding or withdrawal of treatment, based on advice
from the hospital’ s attorney, and that thisiswhat he has done for years.

When asked why Ms. Garcia had been given life support in the first place, he
explained that although her injury initially seemed very severe, he could not say from the beginning
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whether she would recover, and wanted to give her every chance to improve if she could.

On October 29, 2001, the Trial Court entered an Order of Fina Judgment and
Permanent Injunction. The Trial Court found that pursuant tothe U.S. Supreme Court’sruling in
Cruzanv. Director of Misouri Health Dept., 497 U.S. 261 (1990), aperson hasaconstitutional right
to make a determination as to whether to accept or reject medical treatment, including artificial
nutrition and hydration. The Trial Court stated that it was willing to concede, for the purposes of
this case, that aliving will or other document was not necessary to allow aperson to exercisetheir
fundamental and inherent right to die naturally and with dignity, and to refuse or withdraw from
medical care.

The Court further found asamatter of fact that the appellants had shown by clear and
convincing evidence that Ms. Garcia would not wish to be subjected to artificial nutrition and
hydration, and if she were competent, that would be the expression of her wishes. However, the
Court found as a matter of law, that the general assembly had required in Tenn. CodeAnn. 832-11-
103(5) that a person wishing to authorize the withholding of artificial nutrition and hydration could
do so only by the inclusion of specific language in aliving will or power of attorney. The Court
ruled the temporary restraining order should be madepermanent, and the Hospice and the relatives
were permanently enjoined from withhol ding nourishment from Ms Garcia. The Court alsoentered
an Order appointing Ms. Garcia s husband as conservator of her financial affairs.

Appellantsassert that the Trial Court erred in refusingto allow Ms. Garcia sfamily
toterminatetheartificial nutrition and hydration whichiskeeping her body alive, and thereby failing
to honor her wishes and denying her constitutional right to bodily integrity.

Most states have recognized that a person has the right to refuse unwanted medical
treatment. Many states have found that this right stems from the common law right to be free from
any type of medical treatment without giving informed consent. See In re Estate of Longeway, 549
N.E.2d 292 (I11. 1989); Inre Gardner, 534 A.2d 947 (Me. 1987); Mack v. Mack, 618 A.2d 744 (Md.
1993); Guardianship of Jane Doe, 583 N.E.2d 1263 (Mass. 1992); In re Martin, 538 N.W.2d 399
(Mich. 1995); In re Conroy, 486 A.2d 1209 (N.J. 1985); Matter of Westchester County Medical
Center, 531 N.E.2d 607 (N.Y. 1988).

Some states have grounded this right in the federa (and sometimes state)
constitutional right to privacy and self-determination. Seelnre Guardianship of Browning, 568 So.
2d 4 (Fla. 1990); Satev. Vogel, 537 N.W.2d 358 (N.D. 1995); In the Matter of Grant, 747 P.2d 445
(Wash. 1987). Still others have found that the right exists pursuant to both constitutional sources
and the common law. See Rasmussenv. Fleming, 741 P.2d 674 (Ariz.1987); Foody v. Manchester
Memorial Hospital, 482 A.2d 713 (Conn. Super. Ct. 1984); Inre Torres, 357 N.W.2d 332 (Minn.
1984); In the Matter of Guardianship of L.W., 482 N.W.2d 60 (Wis. 1992).

Tennessee clearly recognizes the right of a competent adult to bodily integrity and
self-determination in informed consent cases, and that a competent person can refuse medical
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treatment. See Ashe v. Radiation Oncology Associates, 9 S.W.3d 119 (Tenn. 1999); Shadrick v.
Coker, 963 S.W.2d 726 (Tenn. 1998); Church v. Perales, 39 SW.3d 149 (Tenn. Ct. App. 2000).
See also Sate v. Ruane, 912 SW.2d 766 (Tenn. Crim. App. 1995). This Court has held that the
citizens of our state are afforded a greater right of privacy by the Tennessee Constitution than that
provided in the Federal Constitution, and that “. . . the Tennessee Constitution and especi aly the
Declaration of Rightsin Articlel, indicate a strong historic commitment by thecitizens of this State
to individual liberty and freedom from governmental interference in their personal lives. Our
Supreme Court noted this commitment in Davis’. (Davis v. Davis, 842 S.W.2d 588 (Tenn. 1992).
Campbell v. Sundquist, 926 S.W.2d 250 (Tenn. Ct. App. 1996), p.259.

The United States Supreme Court in Cruzan v. Director, Missouri Dept. of Health,
497 U.S. 261, 110 S. Ct. 2841 (1990), recognized that a competent person had a constitutionally
protectedliberty interest inrefusingunwanted medicd treatment. The Court stopped short of finding
that an incompetent person would have the same right, however, the court said:

An incompetent person is not able to make an informed and voluntary chaice to
exercise a hypothetical right to refuse treatment, or any other right. Such a*“right”

must be exercised for her, if at all, by some sort of surrogate. Here, Missouri hasin
effect recognized that under certain circumstancesasurrogate may act for the patient
in electing to have hydration and nutrition withdraw in such away asto cause death,
but it has established aprocedural safeguard to assure that the action of the surrogate
conforms as best it may to the wishes expressed by the patient while competent.
Missouri requires that evidence of theincompetent’ s wishes asto the withdrawal of
treatment be proved by clear and convincing evidence The question, then, is
whether the United States Constitution forbids the establishment of this procedural

safeguard by the State. We hold tha it does not.

Id. at 280.

Tennessee' s public policy on thisissueis set farth in the Legslative intent section
of the Tennessee Right to Natural Death Act, codified at Tenn. Code Ann. 832-11-102. Thisstatute
reads:

The general assembly declares it to be the law of the state of Tennessee that every
person has the fundamental and inherent right to die naturally with as much dignity
as circumstances permit and to accept, refuse, withdraw from, or otherwise control
decisions relating to the rendering of the person's own medical care, specifically
including palliative care and the use of extraordinary procedures and treatment.

Thispolicy belongsto every person, and does not di stingui sh between those who are
competent and those who are not. In State Dept. of Human Services v. Northern, 563 S.W.2d 197
(Tenn. Ct. App. 1978), an elderly personwasfound to be incompetent to make a decision regarding
whether to amputate her feet, and the Depatment of Human Services petitioned the court for
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guidance regarding whether the patient should undergo surgery without her consent. The Court
found that, based on thetestimony of several medical professional s, that the statewas entitled to take
actionto preservethe patient’ slife. The Court opined, “ If the patient would assume and exercise her
rightful control over her own destiny by statingthat she prefers death to theloss of her feet, herwish
would be respected. The doctors so testified, this Court so informed her; and this Court here and
now reiterates its commitment to this principle.” Id.

In his concurring opinion, Judge (now Chief Justice) Drowota stated that he was
generally in agreement with the principle that an individual had aright to refuse treatment so long
as that individual was competent. Id. at 213. He aso stated that when an individual was
incompetent to make such adecision, the state had aduty to becomeinvolved by trying to determine
what “the desires of the patient would have been had he been conscious and competent”, and that
theinitial assumption would be that the patient desired lifesaving treatment unless that assumption
was contradicted by previous statements made when competent. 1d. Asfurther evidenceof theState
of Tennessee' s recognition of the right of an incompetent patient to not be subjected to unwanted
medical treatment, the legislature has provided several means by which an individud’s right to
consent to or refuse treatment can be exercised where an individual is incompetent. Tenn. Code
Ann. 832-11-101 et seg. providesthat a person canexecute aliving will which shall control certain
medical decisionsin the event the person subsequently becomes incompetent. Tenn. Code Ann.
§34-6-201 et seq. providesfor decision-making authority to betransferred to someone el se upon the
patient’ sincompetency by way of adurable power of attorneyfor health care. Tenn. Code Ann. 834-
3-101 et seq. provides that a conservator can be appointed for a disabled adult, and that such
conservator can be vested with theright to give or refuse consent to medical treatment. Tenn. Code
Ann. 834-3-104(8). It isclear that from State Court decisions, artificial nutrition and hydration are
to beincluded intherealm of medical treatment which apatient hasaright to refuse. The American
Medical Association concurs in this assessment, as stated in an ethics opinion on the subject:

Evenif death is not imminent but a patient’s comais beyond doubt irreverside and
there are adequate safeguards to confirm the accuracy of the diagnosis and with the
concurrence of those who have responsibility for the care of the patient, it is not
unethical to discontinue all means of life-prolonging medical treatment. Life-
prolonging medical treatment includesmedication and artificially or technologicdly
supplied respiration, nutrition or hydration.

American Medica Association Council on Ethics and Judidal Affairs, Opinion 2.18 (1986).

Tenn. Code Ann. 832-11-103(5) specificaly states that medical care includes
“artificial or forced feeding of nourishment, hydration, or other basic nutrients’.

Inthis case, the Trial Court found based upon Tenn. Code Ann. 832-11-103(5), that
an incompetent person’ sright to refuse artificial nutrition and hydration could only be exercised by
avalid written document (living will or durable power of attorney) which contaned the language
found in the statutory section.



Thetrial court felt that this section evidenced agoal of the legslature to limit these
types of decisions to awritten expression of the individual’ s intent.

Tenn. Code Ann. §832-11-103(5) states:

"Medical care" includesany procedureor treatment rendered by aphysician orhealth
care provider designed to diagnose, assessor treat adisease, illness orinjury. These
include, but are not limited to: surgery; drugs, transfusions, mechanical
ventilation; dialysis; cardiopulmonary resuscitation; artificial or forced feeding of
nourishment, hydration or other basic nutrients, regardiess of the method used,;
radiation therapy; or any other medicd act designed for diagnosis, assessment or
treatment or to sustain, restore or supplant vital body function. Thispart shall not
be interpreted to allow the withholding or withdrawal of smple nourishment
or fluids so as to condone death by starvation or dehydration unless the
provisions of the instrument which creates a living will or durable power of
attorney for health careincludethefollowing or substantially thefollowing: " |
authorizethewithholding or withdrawal of artificially provided food, water or
other nourishment or fluids®;

(Emphasis added).

Wheninitially enacted, thissection did not containtheemphasi zed language, but said:
“In no case shall thissection beinterpreted to allow thewithholding of simple nourishment or fluids
so as to condone death by starvation or dehydration.” Tenn. Code A nn. 832-11-103(5) (1985). In
1987, this section was interpreted by the Attorney General to prohibit the withholding of basic
nutrients whether by intravenous feeding, tube feeding, or any other type of artificial feeding. See
Tenn. Op. Atty. Gen. No. 87-21. In 1991, the legidature amended the Act by ddeting this
prohibiti on, and substituting:

Thispart shall not be interpreted to allow the withholding of simple nourishment or
fluids so as to condone death by starvation or dehydration unless the provisions of
the instrument which creates aliving will include the following or substantially the
following language:

| authorizethewithholding of artifidally provided food, water, or other nourishment
or fluids.

1991 Tenn. Pub. Acts Ch. 167."

! That same year, the legislaure amended thestatute again toadd “withdrawd” along with
“withholding” in the above definition, and amended the statutory living will form to include a
specificprovision regarding artificially provided nourishment and fluids. 1991 Tenn. Pub. ActsCh.
344.
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The Chancellor’s construction of this provision, would render this section of the
statute in conflict with other sections of the statute. For example, in the“legislative intent” section
of thisstatute, Tenn. Code Ann. 832-11-102, the general assembly declared that it isthe “law of the
state of Tennessee that every person has the fundamental andinherent right to die naturally with as
much dignity as circumstances permit and to accept, refuse, withdraw from, or otherwise control
decisionsrelating to the rendering of the person’sownmedical care”, and tha the general assembly
“further” empowered the exercise of thisright by providing that persons can executea living will.
Useof theword “further” establishesthat aliving will isan additional way that one can exercisethis
right declared to be fundamental and inherent.

TheTrial Court’ sconstruction alsoconflictswith the provisionsof Tenn. Code Ann.
§32-11-110(d), which states “Nothing in this chapter shall impair or supersede any legal right or
legal responsibility which any person may have to effect the withholding or withdrawal of medical
care in any lawful manner. In such respect, the provisions of this chapter are cumuative”, this
language suggests that aliving will is merely one way that a person can exercise her right to refuse
medical care. Further, Tenn. Code Ann. 832-11-110(e) states that “This chapter shall create no
presumption concerning theintention of anindividua who has not executed adeclaration to consent
to the use, withholding, or withdrawal of medical care.” Accordingly, the fact that a person has not
executed aliving will does not create any presumption that they would not want medical treatment
withdrawn or withheld.

Clearly, the Chancellor’s rationale does not comport with the legidative intent
expressed in the statute. The Living Will Statute, when read in its entirety, recognizes that
individualsin this State have the fundamental and inherent right to refuse medical care, and that
medical care includes the provision of artificial nutrition and hydration. The statute provides one
way that the individual’ s rights may be exercised, and the fact that an individual has not executed
aliving will does not create any presumption that that individual would not necessarily exercise her
right to refuse medical care. Tenn. Code Ann. 832-11-110. Other jurisdictionswhich have enacted
living will statutes who have addressed this issue are in accord with this interpretation. See
DeGrellav. Elston, 858 S\ W.2d 698 (Ky. 1993); Inre Fiori, 673 A.2d 905 (Pa. 1996); Inre Tavel,
661 A.2d 1061 (Del. 1995); Inre Gardner, 534 A.2d 947 (Me. 1987); Matter of Westchester County
Medical Center, 531 N.E.2d 607 (N.Y. 1988).

We concur with the Trial Court’ s fact finding that evidenceis clear and convincing
that Ms. Garciawould not want to be kept alive by artificial means and that her wishes, expressed
while she was competent, would be to have these services disoontinued. Courts have the duty to
protect and when necessary enable individuds to exerdse his or her Constitutional Rights. We
Order thismatter remanded and direct the Chancellor appoint aconservator to carry out Ms. Garcia' s
wishes, including therefusal for medical care. Tenn. Code Ann. 834-3-104. Therequisitesfor the
appointment are established in this case, asthereis clear and convincing evidence of Ms. Garda's
incompetence, and the statute containsapriority list of personsto be consideredfor the appointment.
Since Ms. Garcia had no written preference, her husband would be the first choice to act as her
conservator and make medical decisions for her. See Tenn. Code Ann. §34-1-126 and §34-3-103.
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We reverse the Judgment of the Trial Court and remand for proceedingsin
accordance with this Opinion. Thecosts of the apped are assessed tothe Appellees.

HERSCHEL PICKENS FRANKS, J.



