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OPINION

Background

Thisappeal involves adispute regarding the type and amount of dimony awarded to
Wife pursuant to afinal divorce decree entered in 2000. In 1996, after 24 years of marriage, the
parties separated and Wife, who was not gainfully employed outside the home, filed acomplaint for
separate maintenance and child support. An order granting judgment by default was entered in
August of 1997, and an order of separation was entered in September of 1997, requiring Husband
to pay $10,000 per month to Wife as child support and spousal support. Husband never paid this
amount.

Husband filed a complaint for divorce in 1999 dleging irreconcilable differences.
Wife countersued for divorce alleging, inter alia, adultery. At trial, Husband admitted to having
several affairs during the course of the marriage. The Trial Court granted Wife a divorce on the
ground of adultery.

The parties have three children, only one of which was a minor at the time of trid.
Wife was granted sole custody of the minor child. Husband was granted visitation pursuant to a
custody agreement filed March 1, 2000, and ordered to pay child support in the amount of $1,057
per month.

Duringthe marriage, the partieslivedin variousplacesincluding New Y ork, Boston,
Africa, Germany, and Tennessee. They established a high standard of living that included regular
travel and the acquisition over the years of such items as a Porsche 911, a Porsche 944, two
timeshares in Florida, a Steinway grand piano valued at trial at $20,000, and at |east one airplane.
Themagjority of the movesmade by the parties appear to have been tofurther or facilitate Husband' s
career as adoctor.

The record on appeal shows that Husband, who was 54 years old when the trial
started, isageneral surgeon with hisown medical practice. Husband al so receivesincomefrom two
mini-storage warehouse facilitiesthat heowns. Evidenceat trial showed that Husband’ snet income
from his medical practice had fallenin recent years from over $190,000" in 1996, to goproximately
$29,000in1999. Husband attributes his declineinincometo severa factorsincluding the sale and
restructuring of a hospital with which Husband was affiliated and upon which Husband depended
for patients; thelack of return on Medicareand TennCarepatientsdueto reduced feealowancesand
increased process ng expenses, and thefact that Xantus, acontract provider with which Husband had
acontract, isnow defunct. Despitethe great disparity, and recent substantial decline, in Husband’s
incomeover thelast fiveor six years, theTrial Court did not find Husbandwillfully underemployed.
The Tria Court found Husband’ s income to be $7,200 per month.

1For the sake of simplicity, we use round numbersin this Opinion whenever possible.
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During the 24-year marriage, Wife, who was 50 years old at the time of trial, was
primarily a stay-at-home mother. She graduated from Emory and Henry in 1971 with amajor in
music and a minor in elementary education. While at Emory and Henry, Wife received several
honorsincluding being voted Miss Emory and Henry by the administration, being voted May Queen
by her fellow students, and becoming first runner-upto MissVirginia. Evidenceat trial showed that
Wife also had studied operaat Indiana University and then at the Julliard School of Music, but did
not obtain a degree at either ingtitution. Wife did obtain afew vocal jobs approximately 25 years
ago, but the evidence showed that some of these “jobs” were nonpaying and that Wife did not earn
enough from her vocal jobs to support herself. The Trial Court found that Wife' s work history
consisted of a position as a receptionist/switchboard operator at a floral exchange in Boston
approximately 20 years ago, work with a church choir, and some very limited work at Husband's
medical office and mini-warehouses.

When dividing the marital property, the Trial Court noted that the amount awarded
to Husband dightly exceeded that awarded to Wife and stated that the court would take this into
account when making the additional provisions of the divorce, such as alimony. The Trial Court
found Wife' s monthly need to be $7,200, but also found Husband’ s current incomewasonly $7,200
per month. The Trial Court granted Wife alimony in futuro in the amount of $1,500 per month.

Discussion

Husband raisesthefollowing issueson appeal: (1) didthe Trial Court err in awarding
Wifedimony infuturoinstead of rehabilitative alimony; (2) didthe Trial Court err infinding Wife's
level of need was $7,200 per month; and (3) did the Trial Court err in requiring Husband to pay
$1,500 per month in dimony. Wiferaisestheadditional issue of whether or not the Trial Court erred
in not awarding her attorney’ s fees.

Our review isde novo upon the record, accompanied by a presumption of correctness
of thefindingsof fact of thetrial court, unlessthe preponderance of the evidenceisotherwise. Tenn.
Rule App. P. 13(d); Bogan v. Bogan, 60 SW.3d 721, 727 (Tenn. 2001). A trial court'sconclusions
of law are subject to ade novo review with no presumption of correctness. S. Constructors, Inc. v.
Loudon County Bd. of Educ., 58 S.W.3d 706, 710 (Tenn. 2001).

This Court has held:

Trial courts have broad discretion to determine whether spousal support is needed
and, if so, itsnature, amount, and duration. Appellate courtsaregenerally disinclined
to second-guess atrial court's spousal support decision unlessit is not supported by
the evidence or is contrary to the public policies reflected in the applicabl e statutes.

Anderton v. Anderton, 988 SW.2d 675, 682 (Tenn. Ct. App. 1998) (citations omitted). A tria
court'sdetermination regarding spousd support generally will not be altered by this Court unlessthe
trial court abused its discretion. See Robertson v. Robertson, 76 S.W.3d 337, 342 (Tenn. 2002). It
istheroll of this Court to correct errors below and not to fine tune atrial court’s decision.
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When determining whether aspouse should receive support, how much support, and
what type of aimony is warranted, trial courts are to consider the factors outlined in Tenn. Code
Ann. § 36-5-101(d)(1), which provides:

In determining whether the granting of an order for payment of support and
maintenanceto aparty isappropriate, and in determining the nature, amount, length

of term, and manner of payment, the court shall consider all relevant factors,
including:

(A) Therelative earning capacity, obligations, needs, and financial resources of each

party, including incomefrom pension, profit sharing or retirement plansand all other
sources,

(B) Therelative education and training of each party, the ability and opportunity of

each party to secure such education and training, and the necessity of a party to

secure further education and training to improve such party's earning capacity to a
reasonable levd;

(C) The duration of the marriage;

(D) The age and mental condition of each party;

(E) The physical condition of each party, including, but not limited to, physical
disability or incapacity due to a chronic debilitating disease;

(F) The extent to which it would be undesirable for a party to seek employment
outside the home because such party will be custodian of a minor child of the
marriage;

(G) The separate assets of each party, both red and personal, tangible and intangible;

(H) The provisions made with regard to the marital property as defined in § 36-4-121,

(I The standard of living of the parties established during the marriage;

(J) Theextent to which each party has made such tangi ble and intangibl e contributionstothe
marriage as monetary and homemaker contributions, and tangible and intangible
contributions by aparty to the education, training or increased earning power of the other
party;

(K) The relative fault of the parties in cases where the court, in its discretion, deems it
appropriate to do so; and

(L) Such other factors, including the tax consequences to each party, as are necessary to
consider the equities between the parties.

Tenn. Code Ann. § 36-5-101(d)(1) (2001).

Whileall relevant factors must be considered when setting the amount of an alimony
award, need and the ability to pay arethecritical factors. Anderton, 988 SW.2d at 683. Discussing
theintent behind alimony, our Supreme Court has held: "the purpose of spousal support isto aid the
disadvantaged spouse to become and remain self-sufficient and, when economic rehabilitationisnot
feasible, to mitigate the harsh economic redlities of divorce." Burlew v. Burlew, 40 S\W.3d 465,
470-71 (Tenn. 2001) (quoting Anderton, 988 S.W.2d at 682).



Although"thelegidature hasdemonstrated apreferencefor an award of rehabilitative
alimony[,]" Crabtreev. Crabtree, 16 S.W.3d 356, 358 (Tenn. 2000), the relevant alimony statute,
Tenn. Code Ann. 8 36-5-101(d)(1), does contemplate, under the appropriate circumstances, along-
term award of alimony, or dimony in futuro, providing: “[w]here there is such relative economic
disadvantage and rehabilitation is not feasgble in consideration of all relevant factors, . . . then the
court may grant an order for payment of support and maintenance on along-termbasis....” Tenn.
Code Ann. § 36-5-101(d)(1) (2001). "[T]he purpose of [alimony in futuro] isto provide financial
support to a spouse who cannot be rehabilitated.” Burlew, 40 SW.3d at 471.

Husband's issues on appeal regarding the Trial Court's award of alimony to Wife
concern both the type and the amount of alimony. Wefirst will consider theissueregarding thetype
of aimony the Trial Court awarded to Wife.

Recently, our Supreme Court issued itsopinionin Robertson v. Robertson regarding
theissue of alimony, including the type of alimony. Robertson v. Robertson, 76 S.W.3d 337 (Tenn.
2002). Mr. Robertson was employed by TVA and his average yearly income was approximately
$60,000. Id. at 342. Ms. Robertson had a yearly income of approximately $22,000. Id.
Accordingly, the Robertsons had adisparity in income, although not as pronounced as the parties
in this matter.

Despite this disparity in income between the husband and wife in Robertson, our
Supreme Court held that the trial court's award of rehabilitative alimony, rather than dimony in
futuro, to Ms. Robertson was not an abuse of discretion. 1d. The Supreme Court in Robertson
reversed this Court which found Ms. Robertson should be awarded aimony in futuro since she
"could not be rehabilitated to a reasonable standard of living, viewed in the context of her pre-
divorce standard of living." Id. at 339. The Robertson Court stressed theimportance of considering
every relevant factor provided by the alimony statute and applying the statute's factorson acase-by-
casebasis. Id. at 341. The Court recognized the legislature's preference for rehabilitative alimony
and discussed the purpose of rehabilitative dimony as follows:

[R]ehabilitative alimony may assist the disadvantaged spouse in obtaining further
education or training. . . . ("Rehabilitative dimony servesto support an economically
dependent spouse ‘through a limited period of re-education or retraining following
divorce, thereby creating incentive and opportunity for that soouse to become self-
supporting.™). It may aso provide temporary income to support the disadvantaged
spouse during the post-divorce economic adjustment.

|d. at 340-41 (citations omitted).

The Robertson Court, in finding that thetrial court's award of rehabilitative alimony
to Ms. Robertson was not an abuse of discretion, reviewed Ms. Robertson's work history as afull-
time homemaker and part-time substitute teacher and her recent attainment of a 4-year degree in
education. Id. at 342. The Court found it significant that Ms. Robertson anticipated beginning her
teaching career with a sdary of approximately $22,000, stating that “[i]n light of Ms. Robertson's
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college education and new employment, we agree that Ms. Robertson, though economicadly
disadvantaged, is capable of rehabilitation.” Id. at 343. In addition, the Court found that the
“rehabilitative alimony could assist Ms. Robertson in obtai ning her master's degree to increase her
earning capacity in the future.” Id.

We believe the facts of Robertson are readily distinguishable from the facts of this
case. Wife'scircumstances show that, unlike the economically disadvantaged spousein Robertson,
itishighly unlikely that she can rehabilitate herself through further education or training. The Tria
Court found it unlikely that Wife would be able to do anything to appreciably remedy her economic
disadvantage and that Wife's economic rehabilitation is not feasible.

In light of Robertson, a trial court cannot rely upon just one of the factors of the
alimony statute, the disparity in the parties incomes. 1d. at 340. The proof intherecordinthiscase,
however, showsthat other relevant factors establish Wife's need for alimony in futuro. The Trial
Court properly considered all of the relevant statutory factors including the relative earning
capacities of the parties, the relative education and training of the parties, the long duration of the
marriage, the age of the parties, the extent to which it would be undesirable for the Wife to be
employed outside the home as she isthe custodian of the parties’ minor child, the standard of living
established by the parties during the marriage, the Wife' s intangible contributions to the marriage,
the relative fault of the parties, the provis onsmadewith regard to the marital property, the equities
between the parties, Wife' s education having been in music, and Wife' shaving avery limited work
history.

While we acknowledge that the legislature has expressed a preference for
rehabilitative alimony in Tenn. Code Ann. 8 36-5-101(d)(1), the record on appeal shows, asfound
by the Trial Court, that Wife's possibilitiesto rehabilitate herself arelimited. See Tenn. Code Ann.
8 36-5-101(d)(1)(2001). The evidence contained in the record does not preponderate against this
finding by the Trial Court. Accordingly, after applying all relevant statutory factorsto the factsand
circumstancesshown by therecord, we hold the Trial Court'saward of alimony in futuro, asopposed
to rehabilitative alimony, was not an abuse of discretion, and we affirm on thisissue.

Asfar asthe Husband’ sissue regarding whether the Trial Court erred in finding that
the Wife'slevel of need was $7,200 per month, we find that the facts do not preponderate against
thisfinding. WhenaTria Court has seen and heard witnesses, especidly whereissues of credibility
and weight of oral testimony are involved, considerable deference must be accorded to the Trial
Court'sfactual findings. Sealsv. England/Corsair Upholstery Mfg. Co., 984 S.\W.2d 912,915 (Tenn.
1999). Sincethefactsdonot preponderate against the Trial Court’ sfinding, we affirm on thisissue.
Wealso notethat whilethe Trial Court found Wife' slevel of need to be $7,200 per month, the Trial
Court awarded only $1,500 per month in alimony.

Wenext addressHusband’ sissueregarding whether theTrial Court erredinrequiring

Husband to pay $1,500 per monthinaimony. The Trial Court found Wife' s needsto be $7,200 per
month less child support of $1,057 per month or $6,143. The Trial Court further found that
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Husband’ s current monthly income of $7,200 was insufficient to allow him to meet Wife's needs.
The evidence found in the record before us does not preponderate against either of these factua
findings. After considering all relevant factors and the record before us, we hold that the Trial
Court’s award of alimony in the amount of $1,500 per month was not an abuse of discretion.
Therefore, we affirm on this issue.

Finally, we address whether the Trial Court erred in refusing to grant to Wife her
attorney’sfees. “*[A]n appdIate court should not reverse for *abuse of discretion’ a discretionary
judgment of atria court unlessit affirmatively appears that the trial court’s decision was against
logic or reasoning, and caused an injustice or injury to the party complaining.’” Marcusv. Marcus,
993 SW.2d 596, 601 (Tenn. 1999)(quoting Ballard v. Herzke, 924 S\W.2d 652, 661 (Tenn. 1996)).
Therecord doesnot support afinding that the Trial Court’ sdeci sion was agai nst |ogic or reasoning,
or that it caused aninjustice or injury to the Wife. Therefore, we affirm on thisissueaswell. Wife
also has requested that she be awarded her attorney’s fees and costs incurred on appeal. After
consideration of all rdevant factors and in the exercise of our discretion, we decline Wife' srequest.

Conclusion

The judgment of the Trial Court is affirmed, and this cause is remanded to the Trial
Court for such further proceedings as may be required, if any, consistent with this Opinion and for
collection of the costs below. The costs on appeal are assessed against the Appellant, Richard Roy
Bowie, and his surety.

D. MICHAEL SWINEY, JUDGE



