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OPINION

Plaintiffs’ complaint allegesthat Dr. JamesEnsor, M.D., and hisemployer, Memphisinternal
M edicine, committed medical malpractice when Dr. Ensor negligently presented and administered
a2ccinjection of Depo-Testosterone for the treatment of plaintiff’s diminished libido and failed to
obtaininformed consent prior to administering theinjection. Depo-Testogerone isamale hormone
traditionally “indicated for replacement therapy in the mal ein conditions associated with symptoms
of deficiency or absence of endogenous testosterone.” Quoting from the complaint, plaintiff
specifically averred the following:

13. The Defendant James K. Ensor, M.D., engaged in a
course of conduct that was inconsistent with and deviated from that
degree of care and skill, and to failed [sic] possess that degree of
knowledge, as ordinarily exercised and possessed by physicians



engaged in the practice of internal medicine in Memphis, Shelby
County, Tennessee and similar communities engaged in the
administration of hormone replacement therapy by failing to follow
appropriate and accepted procedure for post-menopausal hormone
replacement therapy in the following respects.

(a) by undertaking to administer post-menopausal hormone therapy
when hewas not qualified to do so and by failingto refer the Plaintiff
Patsy Mitchell to a physician who was so qualified;

(b) by not requesting or performing any diagnostic testsor screenings
prior to the administration of testosterone therapy, including but not
limited to a blood test to determine the Plaintiff Patsy Mitchell’s
serum androgen level;

(c) by engaging in course of treatment which he knew or should have
known would be harmful to the Plaintiff Patsy Mitchell;

(d) by ordering an excessive dosage of Depo-Testosterone under the
circumstances,

(e) by falling to adhere to the manufacturer's guidelines in
administering Depo-Testosterone to the Plaintiff Patsy Mitchell;

(f) by administering Depo- Testoseroneto the Plaintiff Patsy Mitchell
when the use of Depo-Testosterone has not been approved by the
United States Food and Drug Administration under such
circumstances,

(9) by failing to counsel the Plaintiff Patsy Mitchdl on the risks and
benefits of, and aternatives to hormone replacement therapy.

* * *

The Defendant James K. Ensor, M.D., failed to exercise that degree
of care and skill, and to possess that degree of knowledge, as
ordinarily exercised and possessed by physicians engaged in the
practiceof internal medicinein Memphis, Shelby County, Tennessee
and similar communities by failing to reasonably inform the Plaintiff
Patsy Mitchell of the serious nature of hormone replacement therapy
and of therisksof virility, including hirsutismand clitoromegaly, that
could result from the administration of male sex hormones such as
Depo-Testosterone to afemale patient.
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Asadirect and proximate result of the Defendants’ negligence and/or
recklessnessinadministering Depo-Testosteroneto the Plaintiff Patsy
Mitchell, the Plaintiff Patsy Mitchell has suffered and will in the
future continue to suffer signs of virility, including but not limited to
permanent disfigurement, hirsutism, clitoromegaly, and painful
intercourse, and psychological injuries, which would not have
otherwise have occurred in the absence of Defendants’ negligence.

Intheir answer to thiscomplaint, Dr. Ensor and MemphisInternal Medicd admitted treating
Mrs. Mitchell’s developing asexual disposition with a 2cc intramuscular injection of Depo-
Testosterone. Defendants denied any negligent act or omission in the care of Mrs. Mitchell, instead
asserting that “they acted according to their best medicd judgment and in conformity with the
applicable standard of care.” Defendants admitted a discussion with Mrs. Mitchell regarding her
diminished libido, and maintained that Dr. Ensor “ di scussed theuse of Depo-Testosterone’ with Mrs.
Mitchell prior to ordering administration of the injection.

Plaintiff Patsy Mitchell isamiddle-aged woman of limited education with a storied history
of medical and physicd ailments. Thefollowingfactsareuncontroverted. Mrs. Mitchell first sought
treatment from Dr. Ensor in 1995.! Over the course of roughly four years, Dr. Ensor acted as Mrs.
Mitchell’s primary caregiver, treating her for numerous medical complaints, induding gout,
osteoarthritis, chronic bronchitis, hypertension, chronic sinus, high cholesterol, and irritable bowel
syndrome. Mrs. Mitchell’s medical recordsindicate that Dr. Ensor, and severd treating physicians
prior to him, administered hormone therapy to Mrs. Mitchell for complications potentialy related
to patient’s menopausal condition. These records also reveal that Mrs. Mitchell suffered adverse
reactions to several of the hormone treatments.

On January 5, 1998, Mrs. Mitchell visited Dr. Ensor for treatment of a bloated abdomen.?
At the time of thevisit, Dr. Ensor was practicing with Memphis Internal Medicine. Mrs. Mitchell
was accompanied by her husband, plaintiff Steve Mitchell. During the visit, Dr. Ensor examined
Mrs. Mitchell’ s stomach for the purpose of evaluating the patient’ s complaints of stomach bloating.
From hisexamination, Dr. Ensor determined that further testswere necessary and thereby scheduled
Mrs. Mitchell for a barium enemaand colon study.

The partiesfiercely disputethe nature of the events or conversationsimmediately preceding
the injection. According to Mr. Mitchell’s testimony, after the examination, he approached Dr.
Ensor with a written list of Mrs. Mitchel’s health complaints. Mr. Mitchell’s involvement in

! At the time of Mrs. Mitchell’s initial 1995 visit, Dr. Ensor was employed as an internal medicine physician
with Peabody Health Care.

2 Plaintiff Patsy Mitchell testified on direct examination that she al so sought treatment for chest painsfrom Dr.
Ensor on her January 5 visit. However, plaintiffs’ complaint does not identify chest pains as a reason for this visit.
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keeping acurrent list of Mrs. Mitchell’smedical complaints was acommon practice of the plaintiff
couple. At thebottom of thelist, Mr. Mitchell had scribbled the word “sex.”® Mr. Mitchell pointed
to the word and asked Dr. Ensor “Can you give her something for this?” Dr. Ensor indicated to Mr.
Mitchell that he could do something to help with thisconcern. Soon thereafter, Lynn Dunlap, R.N.,
entered theroom and admini stered an injection of Depo-Testosteroneto Mrs. Mitchell. Mr. Mitchdl
testified that Dr. Ensor failed to discuss the purpose or contents of theinjection with either plaintiff.
Most significantly, plaintiffs alege that Dr. Ensor failed to notify Mrs. Mitchell of the known side
effects of Depo-Testosterone, specifically clitoromegdy.

In his deposition and direct testimony, Dr. Ensor paints a distinctly different portrait of the
eventsleading up to the injection. Dr. Ensor testified that after his examination of Mrs. Mitchell,
he was approached by Mr. Mitchell. While standing in the entryway to the examining room, Mr.
Mitchell pointed to the “sex” reference scribbled on the card. Dr. Ensor testified that Mr. Mitchell
expressed concern with regard to hiswife’'s devel oping asexuality, and asked if there was anything
Dr. Ensor could do about thiscondition. Before agreeing totreat Mrs. Mitchell” sdiminished libido,
Dr. Ensor testified that he asked Mrs. Mitchell, “ Doyou know what he' stalking about,” inreference
to his conversation with her husband. According to his testimony, Dr. Ensor believed that Mrs.
Mitchell wasawareof the nature of her husband’ sconcern because shewas close enough to overhear
the conversation. Dr. Ensor’ saccount of the pre-injection conversation is supported by astatement
in plaintiffs Complant that reads:

On or about January 5, 1998, the Defendant James K. Ensor, M.D.,
asked the Plaintiff Patsy Mitchell how her hormoneswere*doing,” to
which she responded that she was experiencing a diminished libido.
Thereafter, the Defendant James K. Ensor, M.D., told her that he
would get her something for the problem.

Dr. Ensor further asserts, and plaintiffs dispute, that he explicitly informed Mrs. Mitchell of her
husband’ s concern regarding her developing asexuality.

In his testimony, Dr. Ensor noted that Mrs. Mitchell nodded acknowledgment of her
understanding of Mr. Mitchell’sconcern. Dr. Ensor admitted in his deposition that he did not warn
Mrs. Mitchell about all conceivable side effectsof Depo-Testosterone, instead advising his patient
only with regard to the possible onset of pedal edema (swelling of the foot), gradual hair loss, and
acne breakout. Therecord indicatesthat Dr. Ensor did not warn Mrs. Mitchell about clitoromegaly
as apossible side effect of Depo-Testosterone.

The evidence is clear that Dr. Ensor, in response to Mr. Mitchel’ s request, ordered nurse
Dunlap to administer a 2cc (400mg.) injection of Depo-Testosterone to Mrs. Mitchell. For

3 Plaintiff Steve Mitchell testified on cross examination that he never showed the paper to hiswife and that she
was unaware of the fact that he intended to complain about her diminished libido to Dr. Ensor. In fact, Mr. Mitchell
testified that he intentionally hid his complaint from his wife.

-4



approximately one month following the shot, Mrs. Mitchell suffered no adverse side effects to the
Depo-Testosterone. Plaintiffs’ first became aware of Mrs. Mitchell’ s alleged negative reaction to
thedrug in February of 1998. While engaged inintimaterelations with her husband, Mrs. Mitchell
felt a“stinging” sensation in her clitoris. She asked Mr. Mitchell to look at what was causing her
discomfort. Athiswife’ surging, Mr. Mitchell made acloser examination of Mrs. Mitchell’ sprivate
region and discovered that her clitoris was enlarged to the point that it resembled a male penis.*
Plaintiffs were alarmed by Mrs. Mitchell’s condition, and telephoned Dr. Ensor’s office the
following day to find out the name of the injected drug. Immediately after obtaining this
information, Mr. Mitchell droveto alocal drug store and obtained a package insert for Depo-
Testosterone.

Neither the manufacturer’s package insert for Depo-Testosterone nor the discussion in the
PhysiciansDesk Reference (PDR) wereintroduced asan exhibit inthe case. However, thetestimony
elicited from all of the expert witnessesisto the effect that neither the package insert nor the PDR
show clitoromegaly (clitora enlargement) as a known side effect of the drug.

Despite the discomfort and concern Mrs. Mitchell suffered as aresult of her condition, she
failed to seek immediate medical attention. Mrs. Mitchell did not inform Dr. Ensor of her clitoral
enlargement, nor did she return for further examination. From February of 1998 through April of
1998, Mrs. Mitchell sought the medical attention of twelve different physiciansfor various physical
ailmentsunrelated to her enlarged clitoris, yet Mrs. Mitchell never revealed her condition to any of
thesedoctors, and never sought treatment specifically for clitoromegaly. Finally, on May 12, 1998,
Mrs. Mitchell sought the opinion and care of Floyd Shrader, M.D., in treating her clitora
enlargement.

Prior to her visit of May 12, 1998, Dr. Shrader had treated Mrs. Mitchell on aregular basis
from 1978 until 1993. Dr. Shrader treated Mrs. Mitchell asher general physician, not asaspecialist
ininternal medicine. Therecord providesthat Dr. Shrader had sometraining in internal medicine,
but was not qualified as a specialist in this area.

During direct examination, Dr. Shrader noted that his general physical examination of Mrs.
Mitchell revealed that she “had developed a clitoral enlargement or a clitora hypertrophy that
measured about two inchesinlength, and thisisamarkedly enlarged clitoris.” Dr. Shrader testified
that it was hisopinion that this condition was* directly dueto the large amount of male hormone that
[Mrs.Mitchell] receivedintheinjection.” UponreceivingDr. Shrader’ sdiagnosis, plaintiffs' sought
no further medical advice or expertise regarding Mrs. Mitchell’ s condition.

4 Mrs. Mitchell’s testimony as to exactly when she began to notice side effects is inconsistent. On direct
examination at trial, Mrs. Mitchell testified that she felt a “stinging” sensation when she urinated, a condition that
surfaced roughly three or four weeks after the injection. However, in her deposition, Mrs. M itchell testified that the first
time shefelt any pain in her clitoris wasduring February 1998 intercourse with her husband.
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On January 4, 1999, Patsy and SteveMitchell brought an action against Dr. Ensor, Memphis
Internal Medicine, and Jane Doe,” alleging medical malpractice in the administration of the Depo-
Testosterone injection and for failureto obtain plaintiff’s informed consent for the injection of the
dosage. Mr. Mitchell’s claim was loss of consortium for the past and future loss of his wife's
services, society, and companionship. A trial on this action commenced on April 2, 2001.
Defendants moved for adirected verdict at the close of plaintiffs proof and renewed the motion at
the conclusion of al the proof. The motion was denied, and after the close of proof, plaintiffs
submitted alist of twelve special jury instructions to the court. Instruction No. 10 requested the
court to instruct the jury on the doctrine of informed consent, but plaintiffs’ request for aninformed
consent instruction was denied. The case was submitted to the jury on the negligence theory of
liability against the defendants for the prescription and administration of the drug. On April 12,
2001, thejury returned averdict for defendants, and the court subsequently entered judgment on the
jury verdict.

Plaintiffs filed a motion for a new trial pursuant to Rule 59.02 of the Tennessee Rules of
Civil Procedure. In anorder entered June 15, 2001, thetrial court denied plaintiffs' motion. Patsy
and Steve Mitchell have appealed, and present the following issues as stated in their brief:

1. Whether or not the court erred when it refused to instruct the
jury on lack of informed consent.

2. Whether or not the court erred when it failed to strike the
direct testimony of Dr. Ensor because it was not within a
reasonable degree of medical certainty.

3. Whether or not the court erred when it allowed the defense
expert, Jack Sanford, M.D., to present alternative causes for
Mrs. Mitchell’ s condition that were not within a reasonable
degree of medical certainty.

4. Whether or not the verdict is contrary to the weight of the
evidence.

Thefirst issue we are asked to examineiswhether thetrial court erred in refusingto instruct
the jury regarding the lack of informed consent. Thetrial court should instruct the jury upon every
issue of fact and theory of the case raised by the pleadings and supported by the proof. Street v.
Calvert, 541 S.W.2d 576 (Tenn. 1976); Underwood v. Waterdides of Mid-America, 823 SW.2d
171,178 (Tenn. Ct. App. 1991). Morespecifically, where arequested special instructionisacorrect
statement of the law, is not included in the general charge, and is supported by the evidence

> In their complaint, plaintiffs alleged that Jane Doe’s administration of Depo-T estosterone was negligent
because the as yet unidentified nurse knew or should have known that the injection would cause Mrs. Mitchell harm.
Plaintiffs later amended the January 4 complaint to name Lynn Dunlap, R.N. as the “Jane Doe” defendant. On March
15, 2001, defendants filed a motion for summary judgment to dismiss Dunlap as a defendant in this action. Shortly
thereafter, the action against Dunlap was voluntarily dismissed by plaintiffs.
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introduced at trial, the court should givetheinstruction. Underwood, 823 SW.2d at 178. Whenthe
denial of arequest which ought to have been given prejudices the rights of the requesting party, the
judgment should bereversed. NashvilleC. & St. L. Ry. Co. v. Jackson, 187 Tenn. 202, 213 S.W.2d
116 (1948).

Despite the diligent efforts of their counsel, plaintiffs were twice denied ajury instruction
onthedoctrineof informed consent. Thetrial judge decided to omit aninformed consent instruction
from the general charge, voicing two specific concerns as the basis for hisrefusal:

Asyou can see, I’ vebounced dl over thismorning, and I’ m back now
to saying I’'m not goingto give the informed consent, in part because
of the uncertainty of the law asit relates to whether you could use it
in medicine administration.

And, two, because of the serious question that | do have asto whether
the risks complained of or the damage complained of in thiscaseis
even remotely within the redm of the risks that are contemplated by
the disclosure charge.

After the court’s rejection of the general informed consent charge, plaintiffs counsel
presented the judge with a special instruction on informed consent and medical negligence.
Acknowledging that the court had ruled on the lack of informed consent issue, counsel maintained
that the instruction was necessary to address the issue of Dr. Ensor’ s aleged breach of the standard
of care. Finding no merit to plaintiffs counsel’s distinction between the lack of informed consent
and medical negligence charges, the court refused to allow the instruction. Plaintiffs proposed
instruction reads as follows:

No. 10. Second Allegation of Negligence: 1) Lack of Informed
Consent: It isthe duty of aphysician to obtain the consent of apatient
before beginning a course of treatment. Consent may be express or
it may be implied from the conduct of the parties. Failure to obtain
the consent makes the physician responsible for an injury caused by
the treatment even if the physician is not otherwiseliable. T.P.I. 3 -
Civil 6.25.

Reality of Consent - duty to disclose. A physicianisrequired
to disclose the relevant information necessary to make an intelligent
and informed decision regarding theproposed treatment. Disclosures
required are those that physicians in good standing under similar
conditionsin the same or similar community would make having due
regard for the patient’s physical, mental and emotional condition.
T.P.1. 3- Civil 6.30.

The Mitchell’s also contend that Dr. Ensor faled to
reasonably advise the plaintiff, Patsy Mitchell, about the
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administration of a shot of 400 mg. of Depo-Testosterone and the
possible masculinizing side effects of that drug, such as hair growth,
deepening of the voice, clitoral enlargement, and if you find that a
reasonabl e person, in the same position as Mrs. Mitchell, would not
have consented to the injection of Depo-Testosterone if adequately
informed of one or more of these possible side effects, and tha the
shot of testosterone was the legal cause of Mrs. Mitchell’ s injuries,
then the plaintiffs have met their burden and proved negligence by
Dr. Ensor. Inyour decision, you may consider the characteristics of
Mrs. Mitchell, including her idiosyncrasies, fears, age, and medica
condition. T.P.I. 3 - Civil 3.50 Modified; Ashe v. Radiation
Oncology Assocs, 9 SW.3d 119 (Tenn. 1999); German V.
Nichopoulos, 577 SW.2d 197 (Tenn. Ct. App. 1978), overruled on
other grounds.

In determining whether thetrial judge erred in denying plaintiffs’ request for an informed
consent instruction, we must first ascertain whether the proposed jury instruction was a correct
statement of thelaw. Thetrial judge, in explaining hisdecision to deny plaintiffs instruction, noted
that he was not convinced that this case even involved the issue of informed consent.

Plaintiffs’ instruction generally outlines a medical malpractice action premised on the
doctrine of informed consent and appears to be acorrect statement of the law.

T.C.A. 8§ 29-26-118 provides:

Proving inadequacy of consent. - In a malpractice action, the
plaintiff shall prove by evidence as required by § 29-26-115(b) that
the defendant did not supply appropriate information tothe patient in
obtaining informed consent (to the procedure out of which plaintiff’s
claim allegedly arose) in accordance with the recognized standard of
acceptableprofessional practiceintheprofess on andinthe specialty,
if any, that the defendant practices in the community in which the
defendant practices and in similar communities.

In Ashe v. Radiation Oncology Assocs.,, 9 SW.3d 119,121 (Tenn. 1999), the Court
distinguished a lack of informed consent claim from a medical battery claim involving the
performance of an unauthorized medical procedure. According to the Court, “[a] lack of informed
consent claim typically occurs when the patient was aware that the procedure was going to be
performed but the patient was unaware of the risk associated with the procedure.” 1d. (quoting
Blanchard v. Kellum, 975 SW.2d 522, 524 (Tenn. 1998)). Tennessee courts have consistently
recognized the distinction drawn in Ashe that a physician’s failure to inform a patient of risks
associated or inherent in the treatment provides the foundation for alack of informed consent daim.
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See Church v. Perales, 39 S\W.3d 149, 159 (Tenn. Ct. App. 2000); Mitchell v. Kayem, 54 SW.3d
775, 779 (Tenn. Ct. App. 2001).

It iswell established in Tennessee that an objective standard is to be applied in assessing
causation in medicad malpracticeinformed consent cases. See Ashe, 9 SW.3d at 123-24. Under the
objective standard, the court must consider informed consent from the perspective of areasonable
person in the patient’s position, and whether “a reasonable person in the patient’ s position would
have consented to the procedure or treatment in question if adequately informed of all significant
perils.” Id. at 124. Asdrafted, plaintiffs charge properly instructs the jury to apply an objective
standard in assessing whether informed consent was present.

Therecordindicatesthat thetrial court refusedto charge on the doctrineof informed consent
for two reasons: (1) the doctrine of informed consent does not apply to therapeutic treatment as
announced in Cary v. Arrowsmith, 777 SW.2d 8, 21 (Tenn. Ct. App. 1989); and (2) for lack of
proof the defendants were not required to inform of the risk of the plaintiffs' resulting injury.

Theplaintiff in Cary brought amal practice action against atreating physician for negligence
and failureto obtain plaintiff’ sinformed consent to radial keratotomy surgery. 1d. at 10. Adopting
therational articulated in a Pennsylvania Superior Court decision, the Tennessee Court of Appeals,
Middle Section concluded that plaintiff’sissue of whether thetrial court erred by refusingto allow
thejury to consider informed consent, on the basisthat the “ use of prescription medications ordered
for the care and treatment of a patient by his physician cannot form the basis for an action against
the physician for lack of informed consent,” waswithout merit. 1d. at 21. Thecourt’ srulingonthis
issue was rooted in the following excerpt from the Pennsylvania decision.

To now expand the doctrine’'s current applicability to cases
involving the administration of thergpeutic drugs would be to
radicaly depart from, and indeed obliterate, the foundation upon
which the [battery theory of informed consent] stands. Not only are
we unpersuaded that such expansion is unnecessary...

[W]earea so of the particular opinion that, in thelight of the
day-to-day realitiesof providing professiond medical care, traditiona
medical mal practice actions, sounding innegligence, are an adequate
legal medium for compensating patients for the injurious
conseguences of therapeutic drug treatment.

Id. (quoting Boyer v. Smith, 345 Pa. Super. 66, 497 A.2d 646, 649 (Pa. Super. Ct. 1985)).

The court concluded its examination of the informed consent instruction issue by adopting a
modified version of the Pennsylvania Superior Court’srule



We are of the opinion that the better rule is that a treating physician
must obtain the patient’ sinformed consent for the medical treatment
of the patient and not for each component part of the treatment
process. Thepatient hasan adequatelegd remedy, i.e., amal practice
action sounding in negligence, for the injurious consequence of
therapeutic drug treatment.

Cary, 77 SW.2d at 21.

After reviewing Cary and Boyer, we cannot agree with defendants’ argument that the
doctrine of lack of informed consent is strictly limited to operative surgical procedures. In Boyer,
the court’ slimitation of the doctrinewas premised on itsinterpretation of the PennsylvaniaSupreme
Court’s decision in Gray v. Grunnagle, 423 Pa. 144, 155, 223 A.2d 663 (Pa. 1966). The court
interpreted Gray asadecision by the Pennsylvania Supreme Court to expressly ground “itsadoption
of theinformed consent doctrine upon thelegal theory that the performance of amedical procedure
without a patient’s informed consent constitutes a technical assault or battery.” Boyer, 345 Pa.
Super. 66, 497 A.2d a 649 (construing Gray, 423 Pa. 144, 155, 223 A.2d 663 (Pa. 1966)).
According to the court, “to now expand the doctrine’s current applicability to cases involving the
administration of therapeutic drugs would be to radically depart from, and indeed obliterate, the
foundation upon which the Gray decision stands.” Boyer, 345 Pa. Super. 66, 497 A.2d at 649
(construing Gray, 423 Pa. 144, 155, 223 A.2d 663 (Pa. 1966)).

As noted, the evidence in the record indicates that Mrs. Mitchell’ s primary claim is one of
lack of informed consent. Our Supreme Court has distinguished the claims of battery and lack of
informed consent, in Ashe v. Radiation Oncology Assocs., 9 SW.3d 119, 121 (Tenn. 1999). Our
Supreme Court stated:

ThisCourt recently enunciated adistinction between alack of
informed consent case and apure medical battery case. InBlanchard
v.Kellum, 975 S.W.2d 522 (Tenn. 1998), this Court defined amedical
battery as a case in which a doctor performs an unauthorized
procedure. 1d. at 524. A medical battery may typically occur when:
(1) aprofessional performs aprocedure that the patient was unaware
the doctor was goingto perform; or (2) the procedure was performed
on apart of the body other than that part explained to the patient (i.e.,
amputation of thewrong leg). 1d. A lack of informed consent claim
typically occurs when the patient was aware that the procedure was
going to be performed but the patient was unaware of the risk
associated with the procedure. 1d.

Id. at 121.
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Itisat least questionableif Cary, in reliance upon Boyer, is applicable to the case at bar. As stated
by the Pennsylvania Superior Court, Pennsylvania s limitation of the doctrine of informed consent
isgrounded in the theory that performance of amedical procedure without consent is a battery. We
conclude that Cary is not controlling and an action for lack of informed consent in malpractice
actions premised on a physician’s failure to advise of associated treatment risks is not foreclosed.
Moreover, the court stated its rule to require a treating physician to obtain a patient’s informed
consent for medical treatment, but not for each component part of the treatment process. Cary v.
Arrowsmith, 777 SW.2d 8, 21 (Tenn. Ct. App. 1989). The court proceeded to assert that a patient
who sustains injury from thergpeutic drug treatment has a “malpractice action sounding in
negligence.” TheCary Court appearsto limititsruling to caseswherethe treatment processat issue
consists of multiple, distinct component parts.

We also note that several cases in Tennessee succeeding Cary have incorporated language
suggesting that informed consent applies to both operative procedures and the administration of
medication. See Shadrick v. Coker, 963 SW.2d 726, 732 (Tenn. 1998) (“Accordingly, the law
recognizes that a health care provider, such as aphysician or surgeon, who proposes a treatment or
surgical procedure has aduty to provide the patient with enough information about the nature of the
treatment or procedureinvol ved to enabl ethe patient to make anintelligent decision and thereby give
an informed consent to the treatment or procedure.”) (citation omitted); Housh v. Morris, 818
S.W.2d 39, 41 (Tenn. Ct. App. 1991) (“A cause of action based on the lack of informed consent
stemsfrom the basic premise that a patient should be allowed to form an intelligent choice about the
surgical and/or treatment procedures that he/she undertakes.”) (citations omitted); Bryant v.
McCord, No. 01A01-9801-CV-00046, 1999 WL 10085, at *7 (Tenn. Ct. App. Jan. 12, 1999) (“It
iIswell established in Tennessee that aphysician has a duty to obtain the informed consent of hisor
her patient before administering a treatment or performing a surgical procedure on the patient.”)
(citations omitted). While none of these cases specificdly deal with therapeutic drug treatment or
the administration of medication, we caninfer that the carefully chosen language of these courts
evinces an intent that the doctrine of informed consent can be applied to cases involving the
administration of medication as well as surgical procedures.

Asnoted, thetrial court also refused to charge the jury on the doctrine of informed consent,
because the proof did not warrant such a charge.

“When the health care provider performs the trestment or procedure without the requisite
informed consent of the patient, liability attaches for the resulting injuries regardless of whether
those injuries resulted from negligence” Shadrick v. Coker, 963 SW.2d 726 (Tenn. 1998)
(emphasis supplied). In Shadrick, the Court said:

Thisisnot to suggest, however, that a health care provider is
requiredto enumeratein detail every aspect of the proposed treatment
or procedure or discuss every possible thing that might go wrongin
an effort to obtain the patient’ sinformed consent. “Inthefirst place,
to do so is humanly impossible. In the second place, if dl the gory
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details of a proposed surgery were graphically explained to every
patient and all possible medical maladies that might result were
enumerated we doubt that a lay person would have the stomach to
listen to it all; and if the patient did, would probably be in such a
fearful state that no rational decision could be made.” Longmirev.
Hoey, 512 SW.2d 307, 310 (Tenn. Ct. App. 1974). Accordingly,
health care providersare generally not required to disclose risks that
arenot materid, such asthose that are extremely unlikely to occur or
one that a reasonable patient would not care to know due to its
insignificance; risksthat are obviousor already known by the patient;
risks that are unforeseeable or unknowable; or where the patient’s
medical condition renders discussion of the risks and benefits of the
treatment or procedure impossible or medically inadvisable, such as
in an emergency where the patient is unconscious or otherwise
incapable of consenting, or where full disclosure would be
detrimental to the patient’s total care, i.e., the patient is unduly
alarmed or apprehensive to start with and additional information
would overload the patient and jeopardize his or her physical or
emotiona well-being.

963 S.W.2d at 733 (citations omitted).

In the instant case, the proof established that an enlarged clitoris has never been reported as
aside effect in medical literature as aresult of one injection of any strength of testosterone. The
experts that testified on behdf of the defendant noted that they had never seen or known of such a
side effect occurring from such aprocedure. The plaintiffs’ expert, Dr. Shrader, agreed that he was
not ableto find any medical literaturethat described a case such asthe present case and characterized
the plaintiff’s condition as “arare condition.” Dr. Shrader did not testify that it was essential that
the plaintiff be advised of clitoral enlargement in order for her to consent to thetreatment. Wequote
from his cross-examination in the record:

Q. The standard of care does not requirea physicianto list each and
everything that’ s possible because it’ s a multitude of things, right?

A. That iscorrect.
Q. Sowhat youdo isexplainthe likely risks?
A. That's correct.

Q. Not something that occursrarely or only one timein athousand?
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A. That’scorrect. But, agan, the standard of care requiresthat you,
you know, when you initiate a drug that you do this. And in Mrs.
Mitchell’ s case, it was not done. She wasn't informed of any risks of
the Depo-Testosterone.

Q. If the condition is as rare as you say it is, Doctor, no physician
would warn a patient of that?

A. Butyoudoitinthegenera way of if you' regoingto giveamale
hormone to afemale. It behooves usto say thisis a male hormone,
these are male things that may happen to you. Now, no, I'm not
saying | would tell every one of my patients you’ re going to have a
clitoristhat grows two and a half inches, but | would tell them of the
hair, the male changes.

And in my experience, over 30 years now, in dealing with a lot of
women in menopause, you tell them the male things and if they —
most of them will not want to take the drug in the first place. And
then those who do choose the drug, discuss it with them, what kind
of male things. So that’s how you get informed consent.

Under the state of the record before us, we conclude that the trial court correctly denied
plaintiffs’ special request for instruction concerning the lack of informed consent.

In their second issue for review, plaintiffs ask us to determine whether thetrial court erred
when it failed to strike the direct testimony of Dr. Ensor regarding the applicable standard of care,
and whether or not he breached this standard because the testimony was not based on a reasonable
degreeof medical certainty. Plaintiffsfurther assert that thetrial court improperly re-opened direct
examination, after plaintiffs motion to strike, to allow defendants to correctly found Dr. Ensor’s
testimony on areasonable degreeof medical certainty. Plaintiffscontend that Dr. Ensor’ stestimony
about the standard of care and his alleged breach of the standard was drawn from outside expertise
and experience, and not solely from his treatment of Mrs. Mitchell. On thisbasis, plaintiffs argue
that Dr. Ensor wastestifying as an expert, not asthe treating physician, and therefore, histestimony
must have been premised upon areasonabl e degree of medica certainty.

After reviewing plaintiffs’ objection at trial and their presentation of thisissuein their brief,
we are persuaded that plaintiffs argument is premised not on whether Dr. Ensor was entitled to
testify asto the applicable standard of care or hisalleged breach, but solely on the assertion that he
failed to incorporate the magic words “to a reasonable degree of medical certainty” into his
tesgimony. While we agree that an expert in a medical malpractice case is not alowed to base
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causation opinionsupon possibility or pure speculation, use of the® magiclanguage” that the opinion
isto areasonable degree of medical certainty is not necessary for admissibility.

A pair of workers' compensation opinions decided by a Special Workers Compensation
Appeals Panel of the Tennessee Supreme Court guide our decison. In Kayser-Roth Hosiery, Inc.
v. Johnson, No. 03S01-9212-CH-00109, 1994 WL 901454, at *1 (Tenn. Sp. Workers Comp. Apr.
5, 1994), the defendant appeded atrid court decision on the sole issue of whether the evidence
presented at trial was sufficient to establish the cause and permanency of defendant’s injury and
whether the trial court should have allowed supplemental testimony to determine the extent of
impairment when the defendant’ sattorney failed to ask proper questionsat the attending physician’s
deposition. Defendant asserted that he began to experience back problems as aresult of hisduties
as an employeeof plaintiff. 1d. The attending physician in this case testified a deposition that ‘it
was perhaps the event at Kayser Roth that was maybe the straw that broke the camel’ s back.” Id.
at 4. Thecourt attached the following footnote to the physician’ s statement:

Although it has become the accepted practice for the medical expert
to testify that his opinions are accurate to a ‘reasonable degree of
medical certainty,” thereis nothingin the statute or the case law that
makes the recitation of such language the sine qua non of recovery,
when the medical evidence and other testimony sufficiently establish
causation.

Id. at *4 n.4.

The court considered the physician’ s testimony as support for its finding “that the medical and lay
evidenceintherecordissufficient to establish causation and that themedi cal testimony intherecord
is sufficient to determine that the disability is permanent.” Id. at * 3-4.

Thepanel’ sdecisionin Breeden v. Universal Bedroom Furniture, LTD., No. 03S01-9808-
CV-00094, 2000 WL 949364, a *1 (Tenn. Sp. Workers Comp. July 5, 2000), provides further
guidanceonthisissue. InBreeden, the plaintiff-employeeinitiated aworkers compensation action
to recover medicd and disability benefitsfor injuries allegedly suffered asaresult of an accident at
defendant-employer’ s place of business. Id. at *1-2. Defendant responded by filing a motion for
partial summary judgment. Id. at *1. Before rendering a judgment on the motion, the trial court
allowed or directed the plaintiff to conduct asupplemental deposition of the attending physician, Dr.
Megibow, to “see whether or not [Dr. Megibow] would state within areasonabl e degree of medical
certainty that the plaintiff’ spsychological (mental) condition waseither aggravated or caused by the
[alleged work] accident....” Id.

After reviewing Dr. Megibow’s supplemental deposition testimony, the court granted
defendant’ smotionfor partial summary judgment. 1d. at * 3-4. Accordingtoitsorder, thetrial court
granted defendant’ s motion because Dr. Megibow failed to “use the exact phrase ‘to areasonable
degree of medical certainty,”” in testifying about the cause of plaintiff’s psychological injury. 1d.
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at *4. Thetria court determined that the following exchange between plaintiff’s counsel and Dr.
Megibow did not satisfy the reasonable degree of medical certanty standard for expert opinions.

A. And the question was, with any degree of medical certainty
can | say thisin fact istrue?

Q. Yes.

A. | would say, yes, very much so.

Id.

On appeal, thepanel found that thetrial court erred in granting defendant’ smotion for partial
summary judgment. 1d. at *6. Asserting that the Tennessee Court of Appeals has never clearly
enunciated whether the “magic words’ must be uttered by an expert physician in order to allow the
admission of his or her testimony, the pand relied upon a dissenting opinion from a medical
mal practice case and an opinion from the Tennessee Court of Criminal Appealsto find that thetrial
court improperly granted defendant’s motion. 1d. at *4-6. The court cited the following passage
from Judge William Koch’ s dissenting opinion in Moore v. Walwyn, No. 01A01-9507-CV-00295,
1996 WL 17143, at *12 (Tenn. Ct. App. Jan. 19, 1996) (Koch, J., dissenting):

This Court has admonished lawyers to couch their medical expert’s
conclusionsin thelanguage of T.C.A. § 29-26-115 in order to avoid
just the sort of interpretive disputes that are involved in this case.
Gambill v. Middle Tennessee Medical Centr., 751 S\W.2d 145, 148
(Tenn. Ct. App. 1988). Careful practitionershave heededthisadvice,
but itisnot always possibleto frame expert condusionsinthe precise
words of the statute because of differencesin the medical and legal
vocabularies and frames of reference.

Tennessee Code Annotated 8§ 29-26-115 is not ‘holy writ,” and it
should never be so rigidly applied that it requires the ritualistic
incantation of its precise termsin order to permit an injured party to
maintain a malpractice claim against a health care provider. The
courtsshould expect substantial adherenceto thelanguage of T.C.A.
§ 29-26-115 but should never abandon their judicial powers of
reasonabl e interpretation and construction.

Breeden, 2000 WL 949364, at *5 (quoting Moore, 1996 WL 17143, at *12).
The court also relied on Judge Wade' sopinion in State of Tennesseev. Young, No. 01C01-
9605-CC-00208, 1998 Tenn. Crim. App. LEXIS 566, at *1 (Tenn. Crim. App. May 22, 1998), as

support for the conclusion that the admissibility of expert medical testimony does not hinge on the
utterance of seven magic words.
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In criminal cases, experts have at times testified to the cause of
injuries or other conditions close ‘to a reasonable degree of medical
certainty.” However, nothing in Tennessee law requiresthat those or
any other specific wordsberecited in order for expert testimony to be
admissible.

Breeden, 2000 WL 949364, at *6 (quoting Young, 1998 Tenn. Crim. App. LEXIS 566, at * 62-63).

It is settled law in Tennessee that “ questions regarding the admissibility, qualifications,
relevancy and competency of expert testimony areleftto the discretion of thetrial court.” McDaniel
v. CSX Transp., 955 SW.2d 257, 263 (Tenn. 1997). Theruling of atrial court on any or all of these
guestions may only be overturned on appeal where thereisaproven abuse of discretion. 1d. Onthe
basis of the law set forth above, we find that amedical expert is not required to explicitly state that
hisopinion is“to areasonable degree of medical certainty.” Therefore, we hold that the triad judge
did not commit an abuse of discretion when he overruled plaintiffs' motion to strike the testimony
of Dr. Ensor relating to the applicable standard of care and his alleged breach of thisstandard. The
trial judge did not err or commit an abuse of discretion by re-opening direct examination to permit
defendants the opportunity to establish Dr. Ensor’s testimony to a reasonable degree of medical
certainty.

Plaintiffs' second issue is without merit.
1.

The third issue for review is whether the trial court committed an abuse of discretion by
allowing defense expert, Dr. Sanford, to testify asto alternate causes of Mrs. Mitchell’ s condition.
Plaintiffsarguethat Dr. Sanford’ stestimony was specul ative, and therefore not within areasonable
degree of medical certainty asrequired. Intheir brief to this court, plaintiffs specifically assert that
(1) Dr. Sanford's “speculative” opinions did not substantidly assist the trier of fact pursuant to
Tennessee Rule of Evidence 702 because he did not have an opinion asto the actual cause of Mrs.
Mitchell’ s condition and such opinions lacked the requisite scientific basis mandated by Tennessee
Rule of Evidence 703; (2) the trial judge incorrectly reasoned that Dr. Sanford’ s alternate causes
testimony was presented, not to persuade the jury that one of the aternate causes was the actual
cause of Mrs. Mitchell’s condition, but only to educate the jury as to the context of the scientific
evidence surrounding the condition at issue; and (3) thejudge’ slimiting instruction wasinsufficient
to overcome the prejudice suffered by plaintiffsasa result of the admitted testimony.

Tennessee Rule of Evidence 702 permits an expert to testify “in the form of an opinion or
otherwise,” only where the “scientific, technical, or other specialized knowledge” offered by the
witnesswill substantially assist thetrier of fact. Tenn. R. Evid. 702. Rule 703 requires an expert’s
opinion to be supported by trustworthy facts or data“ of atype reasonably relied upon by expertsin
the particular field in forming opinions or inferences upon the subject.” Tenn. R. Evid. 703.
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Plaintiffsassert that Dr. Sanford’ sadmission that he did not know the specific causeof Mrs.
Mitchell’s condition rendered the expert’s testimony speculative, and therefore incapable of
substantidly assisting thejury. Further fueling plaintiffs argumentistheir belief that Dr. Sanford’s
“alternatecause’ theoriesweretrenched in possibility rather than probability. Plaintiffscontend that
“[a] doctor’s tesimony that a certain thing is possible is no evidence at all.” Lindsey v. Miami
Development Corp., 689 S.W.2d 856, 862 (Tenn. 1985) (quoting Palace Bar, I nc. v. Fearnot, 269
Ind. 405, 381 N.E.2d 858, 864 (Ind. 1978)) (emphasis supplied). “The mere possibility of a causal
relationship, without more, isinsufficient to qualify asan admissible expert opinion.” Lindsey, 689
S\W.2d at 862 (quoting Kirschner v. Broadhead, 671 F.2d 1034, 1039 (7th Cir. Ind. 1982)).

We disagree with plaintiffs assertion that Dr. Sanford’'s opinions as to alternate causes
amounted toinadmissiblespeculation. Additionally, wetakeissuewith plaintiffs’ classificationand
interpretation of Dr. Sanford’ stestimony as alternate cause theory aimed at convincing thejury that
one of the causes addressed was accountable for Mrs. Mitchell’ s condition. Whileit is undisputed
that Dr. Sanford did not have an opinion, based on areasonable degree of medical certanty, asto
the exact cause of Mrs. Mitchell’ senlarged clitoris, hisopinionswere not offered to prove causation
inthiscase. We agreewith thejudge’ sinterpretation of Dr. Sanford’ stestimony, whereby he noted:

So, if that be the case, then it would put the defense in the posture of
saying, well, we don’t know what caused it, period, and | don’t know
if that’ sfar in terms of the evidence, because whilethey don’t know
what caused it, this expert has some scientific opinionsasto possible
causes, not that he is trying to convince the jury as to these being
possible causes, but he is trying to educate the jury to the current
knowl edge from his perspective asascientist asto how thiscondition
might arise— not to convince them of the ultimate fact, but Smply to
put it into context the nature of this scientific phenomenon.

Our classification of Dr. Sanford’ s alternate cause testimony as being rendered for the sake
of bringing to light other potential explanations for Mrs. Mitchell’s condition, but not to prove
ultimate causation, is supported by Dr. Sanford’ strial responses. At no point during his direct or
crossexamination testimony did Dr. Sanford assert or opinethat Mrs. Mitchell’ sclitoral enlargement
was caused by the aternate causes to which he testified. Dr. Sanford testified that clitoral
enlargement is the known potential result of late onset congenital adrend hyperplasia, the
overproduction of androgens by the ovaries, or an ovarian tumor. He discussed each of these
conditionsgenerally, but never specifically associated Mrs. Mitchell’ sclitoral enlargement with any
of these causes.

The case law cited by plaintiffs to support their argument that Dr. Sanford’ s testimony was
inadmissible speculationisdistinguishablefromthe case at bar. Intheir brief, plaintiffsrely heavily
on the law set forth in Lindsey v. Miami Development Corp., 689 SW.2d 856 (Tenn. 1985). In
Lindsey, theattending physi cian was questioned at trial about whether immediate medical care could
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have prevented plaintiff’s death. Id. at 861. The Tennessee Supreme Court deemed the following
testimony speculative and inadmissible.

Q. All right, do you hold any opinions asto whether or not adelay of
any specified period of time would have made any difference in the
final analysis?

A. | can only speculate because we don’'t have the final information
which an autopsy would have provided asto where exactly theinjury
to the brain was, how excessive it was and whether it was an injury
which would — in any event be nonsurvivable, whether it would be
just afew hours or maybe a day or two.

Id.

The physician’s testimony in Lindsey is directed at the actual cause or aggravation of
plaintiff’s injuries. Counsel specificaly asked the expert to offer his opinion as to whether
immediatemedical aid could have prevented plaintiff’ sdeath. | d. Becausethe physician wasunable
to introduce evidence to afford a reasonable basis for his opinion, the Supreme Court ruled the
testimony inadmissible. 1d. at 862.

Plaintiffs also citein their brief to the cases of Primm v. Wickes Lumber Co., 845 SW.2d
768 (Tenn. Ct. App. 1992), and Reel v. Crawley, 1994 WL 399566, at *1 (Tenn. Ct. App. Aug. 2,
1994). In each of these cases, the court found the testimony of the physician expert inadmissible
becauseit offered littlemorethan apossibility uponwhichthejury could speculate. SeePrimm, 845
S.W.2d at 771; Reel, 1994 WL 399566, at *2. However, in both cases, the physician expert was
specifically asked whether thetwo eventsat issuewerecausally connected. See Primm, 845S.W.2d
at 769-770; Reel, 1994 WL 399566, at * 1 (“Doctor, do you associate Mr. Reel’ sirregular heartbeat
in any fashion to the accident, the trauma or stress of that accident?’). Both physicians responded
with vague explanations of causation. See Primm, 845 S.\W.2d at 769-770; Reel, 1994 WL 399566,
at *1 (“1 think that irregular heart rhythms can develop due to any form of stress and being in an
automobile accident could have contributed to him having more irregular heart rhythms.”).

Unlikethetestifying physiciansin Lindsey, Primm, and Reel, Dr. Sanford was never asked,
and never offered, hisopinionastowhether Mrs. Mitchell’ senlarged clitoriswas causally connected
to the alternate causes he addressed on direct examination. Thisdistinction prevents Dr. Sanford’'s
testimony from crossing the line of inadmissible opinion drawn in the af orementioned cases.

The precisepoint in plaintiffs’ assertion of error was considered by the Court of Appeals of
Kentucky in Sakler v. Anesthesiology Assocs., P.S.C., 50 SW.3d 210 (Ky. Ct. App. 2001). Sakler
is a medicd malpractice case by the plaintiffs for Mrs. Sakler’s vocal cord paralysis which was
claimed to be caused by the negligence of the defendant in the use of an intubation tube during
surgery. After ajury trial, thejury returned a verdict for the defendant, and on appeal the Sakler’s
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first argument “is that the trial court committed reversible error by permitting a defense expert
witness to render an expert medical opinion based on ‘speculation’ and ‘possibility’ rather than
reasonable medical probability.” 1d. at 212. The defense expert testified that there were multiple
conditions that could cause vocal cord paralysis and thereis a possibility that any one of a number
of these things caused the problem. The plaintiffs argued that the opinion of amedical expert must
be based on reasonable medical probability and not speculation. The Court affirmed the ruling of
thetrial court that the expert testimony at issue was admissible on behalf of defendant in amedical
malpractice case. In so holding, the Court said:

We conclude that defendants in medical malpractice actions may
introduce expert witness testimony to rebut a plaintiff’s expert
witness testimony couched in terms of “reasonable medical
probability,” even though the defendant’ s expert witness' stestimony
is couched only in terms of “possibility.” In so deciding, we are
persuaded by the reasoning of the United States Court of Appealsfor
the First Circuit in the case of Wilder v. Eberhart, 977 F.2d 673 (1%
Cir. 1992), cert. denied 508 U.S. 930 113 S. Ct. 2396, 124 L. Ed. 2d
297 (1993).

In Wilder, a plaintiff patient filed suit against her defendant
doctor and clinic for medical malpractice, alleging the doctor’s
surgical procedure caused her to suffer an esophageal injury. Attrial,
the plantiff’ sexpert witnesstestified that her injury was caused by the
defendants’ medical negligence. Expert medical testimony on behal f
of the defendants, however, was ruled inadmissible by thetrial court
because it could not be expressed in terms of “probability” as
distinguished from “medical possibility.” In holding the trial court
erred in excluding this testimony, the First Circuit reasoned as
follows:

Proximate causation between negligence and the
injury complained of in amedical malpractice case
must be established by expert testimony. (Citation
omitted.) On the other hand, the defendant need not
disprove causation. Rather, hemust producecredible
evidence which tends to discredit or rebut the
plaintiff’s evidence. (Citation omitted.) Asthe New
Hampshire Supreme Court recently stated in Tzimas
[v. Coiffures by Michael, 135 N.H. 498, 606 A.2d
1082, 1084 (N.H. 1992)], the plaintiff in anegligence
action bears the burden of producing evidence “to
prove that it is more likely than not that [plaintiff’ s
injury was “caused by the defendant’s negligence.
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(Citation omitted.) Defendant need not prove another
cause, he only hasto convincethetrier of fact that the
alleged negligence was not the legal cause of injury.
(Citation omitted.) In proving such a case, a
defendant may produce other “possible” causes of the
plaintiff’s injury. These other possible causes need
not be proved with certainty or more probably than
not. To fashion such a rule would unduly tie a
defendant’s hands in rebutting a plaintiff's case,
where as here, plaintiff’ s expert testifies that no other
cause could have caused plaintiff’s injury. The
burden would then shift and defendant would then
bear the burden of positively proving that another
specific cause, not the negligence established by
plaintiff’sexpert, caused theinjury. Certainly, thisis
much more than what should be required of a
defendant in rebutting a plaintiff’s evidence.

Were we to accept plaintiff’s argument that
onceaplaintiff putson aprimafacie case, adefendant
cannot rebut it without proving another cause, the
resulting inequities would abound. For example if
ninety-nineout of onehundred medical expertsagreed
that there were four equally possible causes of a
certaininjury, A, B, C and D, and plaintiff produces
the one expert who conclusively statesthat A wasthe
certain cause of his injury, defendant would be
precluded from presenting the testimony of any of the
other ninety-nine experts, unless they would testify
conclusively that B, C, or D was the cause of injury.
Even if all of defendant’s experts were prepared to
testify that any of the possible causes A, B, C or D,
could have equally caused plaintiff’ sinjury, solong as
none would be prepared to state that one particular
cause, other than that professed by plaintiff more
probably than not caused plaintiff’s injury, then
defendant’ s experts would not be able to testify at all
asto causation.

Wilder, 977 F.2d at 676-677.n5 Weagreewith the First Circuit that
expert testimony of this nature is admissible on behdf of defendants
in medical malpractice cases in order to rebut the testimony of
plaintiffs upon whom the burden of proof rests.
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Id. at 213-214.

The opinion in Wilder is well reasoned and we, like the Kentucky Court of Appealsin
Sakler, are persuaded by thisreasoning. Accordingly, we adopt the holding expressedinWilder and
Sakler as dispositive of thisissue.

v

Thefinal issue presented for review iswhether the jury’ s verdict was contrary to the weight
of the evidence.

InBarnesv. Goodyear Tire& Rubber Co., 48 S.W.3d 698 (Tenn. 2000), our Supreme Court
reiterated the long established rule concerning review of ajury verdict. The Court said:

The standard of appellate review when reviewing a jury
verdict approved by a trial court is whether there is any material
evidenceto support theverdict. Tenn. R. App. P., Rule 13(d). When
addressing whether thereismaterial evidenceto support averdict, an
appellate court shal: (1) take the strongest legitimate view of al the
evidencein favor of the verdict; (2) assume the truth of all evidence
that supportstheverdict; (3) allow all reasonableinferencesto sustain
the verdict; and (4) discard all [countervailing] evidence. Crabtree
Masonry Co. v. C & R Constr., Inc., 575 SW.2d 4, 5 (Tenn. 1978);
Black v. Quinn, 646 SW.2d 437, 439-40 (Tenn. Ct. App. 1982).
Appellate courtsshall neither reweigh the evidence nor decidewhere
the preponderance of the evidence lies. If the record contains “any
material evidenceto support theverdict, [thejury’ sfindings] must be
affirmed; if it were otherwise, the parties would be deprived of their
constitutional right to trial by jury.” Crabtree Masonry Co., 575
Sw.2d at 5.

Id. at 704-705.

Thereis material evidence in thisrecord to support the jury’s verdict and, accordingly, we
find this issue without merit.

The judgment of thetrial court on the jury verdict isaffirmed. The case isremanded to the
trial court for such further proceedings as may be necessary. Costs of the appeal are assessed to the
aopellants, Patsy Mitche | and Steve Mitchell, and their surety.

W.FRANK CRAWFORD, PRESIDINGJUDGE, W.S.
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