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OPINION

The plaintiff, Gary Lamar Buck, wasinjured in amotor vehicle accident on March 5, 1999,
while driving a vehicle owned by Dorothy Taylor which was hit from the rear by a vehicle being
driven by the defendant, John T. Scalf, and owned by the defendant, Kathy Garrison. At the time
of the accident, the defendants were uninsured motorists within the meaning of Tenn. Code Ann. §
56-7-201, et seq. Hartford Underwriter’ sinsurance Company (Hartford) wasthe uninsured motorist
carrier on Taylor’ s automobile and plaintiff was an insured under the terms of the policy at thetime
of the accident complained of.

Suitwasoriginally filed by Buck against Scalf and Garrison on March 2, 2000. Hartford was
not served with processand was not given notice of that action. Anorder of voluntary dismissal was
entered on June 15, 2000. The plaintiff re-filed his suit on September 1, 2000, againg Scalf and



Garrison in which he made a claim against Hartford for uninsured motorist coverage. A summons
was issued and was served on Hartford through the Commissioner of Commerce and Insurance.

A motion to dismiss and/or for summary judgment was filed by Hartford as to plaintiff’s
uninsured motorist claim based ontwo grounds. Thefirst ground alleged that plaintiff’s uninsured
motorist claim was barred by the one-year statute of limitationsfor persond injuriesdueto untimely
serviceof process. The second ground was based upon the allegation that plaintiff failedto promptly
send Hartford copies of the legal papers from the suit he filed asrequired by the applicable policy
of insurance. Inasmuch as matters outside the record were introduced and considered by the trial
court, the motion was treated as one for summary judgment. Thetrial court granted the motion for
summary judgment on the ground that plaintiff’s claim against Hartford wasbarred by the one-year
statute of limitations and dismissed his action with prejudice as to Hartford.

Thefirst issue to be decided iswhether the trial court erred in holding that plaintiff’saction
againg Hartford was barred by the one-year statute of limitations. If the answer to that issueisin
the affirmative, then the next issue to be determined is whether Hartford is entitled to summary
judgment on the ground that plaintiff failed to give timely notice of the filing of his action in this
cause.

A third issue has been raised by plaintiff in thisappeal in that he contends that thetrial court
erred in not granting his motion for partial summary judgment against Hartford. An examination
of the tria record reveals that the trial court granted Hartford’s motion for summary judgment
barring plaintiff’s claim against Hartford on the same day that he acted on plaintiff’s motion for
partial summary judgment. The order entered in thetrial court granted plaintiff’smotion for partial
summary judgment against Scalf and Garrison, the uninsured motorists, but made no reference to
plaintiff’s motion as it may have applied to Hartford.

We hold that no decision has been made by the trial court rdative to plaintiff’s motion for
partial summary judgment as it may relateto Hartford and that, therefore, that issueis not ripe for
appeal but instead should address itself to the trial court on remand.

A summary judgment is only appropriate when the facts and legal conclusionsdrawn from
the facts reasonably permit only one concluson. See Hill v. Lamberth, 73 SW.3d 131
(Tenn.Ct.App. 2001); Brown v. Birman Managed Care, Inc., 42 SW.3d 62 (Tenn. 2001). Since
only questions of law areinvolved, thereis no presumption of correctness regarding atrial court’s
granting a summary judgment and our review of the granting of summary judgment is de novo on
therecordbeforethiscourt. See Estate of Hamiltonv. Morris, 67 SW.3d 786 (Tenn.Ct.App. 2001).

First, Hartford alleges that plaintiff’sclaim is barred by the provisions of Tenn. Code Ann.
§ 56-7-1206(a) which providesthe method of obtaining service of process on an uninsured motorist
carrier which statesin pertinent part as follows:
(a) Any insuredintending to rely onthecoverage required by this part

shall, if any action isinstituted against the owner and operator of an
uninsured motor vehicle, serve a copy of the process upon the
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insurance company issuing the policy in the manner prescribed by
law, asthough such insurance company were aparty defendant. Such
company shall, thereafter, have the right to file pleadings and take
other action allowable by law in the name of the owner and operator
of the uninsured motor vehicle or in its own name.

In accordance with Tenn. Code Ann. § 56-7-1206 it is incumbent that suit be instituted
againg an uninsured motorist with service thereafter upon theinsured’ s uninsured motorist carrier.
See Hooper v. Sate Farm Mut. Auto. Ins. Co., 682 S.W.2d 505, 507 (Tenn.App. 1984). Wefind no
provision in Tenn. Code Ann. § 56-7-1206(a) which requires that a claim by an insured must be
served upon an uninsured motorist carrier within one year from the date of amotor vehicle accident
so long as the statute of limitations has not run against the uninsured motorist.

Hartford further contends that plaintiff’s uninsured motorist claim is barred by the one-year
statute of limitations because he failed to comply with T.R.C.P. Rule 3 which provides:

Rule 3. Commencement of Action

All civil actionsarecommenced by filing acomplaint with the
clerk of the court and action is commenced within the meaning of
statute of limitations with the filing of the complaint where the
process be issued or not issued and whether process be returned
served or unserved. If process remains unissued for thirty (30) days
or isnot served within thirty (30) daysfromissuanceregardlessof the
reason, the plaintiff cannot rely upon the original commencement to
toll the running of a statute of limitations unless the plaintiff
continuesthe action by obtaining issuance of new processwithin one
year from issuance of the previous processor, if no processisissued,
within one year of the filing of the complaint.

Theplaintiff filed hisoriginal complaint against Scalf and Garrisonon March2, 2000, within
the one-year statute of limitations for persond injuries. Service of process was served upon Scalf
and Garrison, but no process was issued for Hartford. On June 9, 2000, plaintiff filed a notice of
Rule41 voluntary dismissal which was approved by thetrial court on June 15, 2000. On September
1, 2000, plaintiff re-filed suit against Scalf and Garrison and the uninsured defendants as well as
Hartford were promptly served with process.

It is uncontroverted that the plaintiff commenced his second action against the uninsured
defendants in a timely manner as provided in T.R.C.P. Rule 3. Furthermore, plaintiff’s cause of
action against Scalf and Garrisonwas preserved by the Tennessee Savings Statute, Tenn. Code Ann.
§ 28-1-105. The purpose of the Tennessee Savings Statute is to provide a diligent plaintiff an
opportunity to renew asuit that he dismissed by any judgment or decree that does not conclude the
plaintiff’ sright of action. See Croninv. Howe, 906 SW.2d 910, (Tenn. 1995). Croninfurther holds
that the statute confers upon aplaintiff who files a second action within one year of voluntary non-
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suit of the first action, the same procedural and substantive benefits that were available to the
plaintiff in the first action.

The uninsured motorist carrier does not insure the uninsured motorist against liability.
Instead, it protects the insured against inadequate compensation. See 15 Tenn. Juris., Insurance, 8
141; Estate of Kirk v. Lowe, 70 SW.3d 77 (Tenn.Ct.App. 2001). The uninsured motorist coverage
issued by Hartford in the instant case provides that it will compensate an insured who is legally
entitled to recover from the owner/operator of an uninsured motor vehicle.

Wedo not find any of the caseswhich Hartford reliesupon for the proposition that plaintiff’s
uninsured motorist caim is barred by the one-year statute of limitations to be instructive. Asa
matter of fact, al the cases cited by Hartford involving uninsured motorist claims, wherein the
uninsured motorist carrier was dismissed, are caseswhere the statute of limitationshad run against
the uninsured motorist or where process was not served on the uninsured motorist carrier. In
particular, Hartford’s reliance upon, Ballard v. Ardenhani, 901 SW.2d 369 (Tenn.App. 1995);
Gafford v. Caruthers, LEXIS 441 (Tenn.Ct.App. No. 01-A-01-9403-CV-00093 filed August 12,
1994); and Eyman v. Kentucky Cent. Ins. Co., 870 S.W.2d 530 (Tenn.App. 1993), ismisplaced. In
the Ballard case, the court afirmed the trial court in holding that plaintiff’s claim against the
uninsured motorist was barred by the one-year statute of limitations and that the plaintiff’s claim
againg the uninsured motorist carrier was barred because the uninsured motorist carrier was only
liable to pay such sums as the insured was legdly entitled to recover from the uninsured motorist.
In Gafford the court held that plaintiff’ s claim against the uninsured motorist wasbarred by the one-
year statute of limitations and that if the insured is not entitled to compensation from the uninsured
motorist, the insured would not be entitled to compensation from the uninsured motorist carrier. In
the Eyman case, the court addressed the issue as to whether the uninsured motorist carrier had been
served with acopy of the processin the manner prescribed by Tenn. Code Ann. 8 56-7-1206(a) and
concluded that the uninsured motorist carrier had not been served with process asrequired by statute
and asrequired by T.R.C.P. Rule4.02 in that the summonswas not dated or signed by the court clerk
asrequired by T.R.C.P. Rule 4.02 and that the summons was deficient because it was not directed
to Kentucky Central Insurance Company, the uninsured motorist carrier. None of thefactsin those
cases cited by Hartford are present in the instant case.

We have reviewed numerous other decisions where the claim againgt an uninsured motorist
carrier was dismissed because the cause of action was barred against the uninsured motorist on
account of the running of the one-year statute of limitations. For example, in Cushman v.
McClellan, LEXIS61, (Court of AppealsNo. 01-A-01-9408-CV-00379filed February 3, 1995), the
court affirmed the dismissal of both the uninsured motorist and the uninsured motorist carrier
becauseneither had been served prior to thetime when the action becamesubject to dismissal under
T.R.C.P. Rule 3. The court further held that the effect was the same asiif the statute of limitations
had run with respect to the defendant and that where the statute of limitations has run against an
uninsured motorist, a direct action cannot be maintained against the plaintiff’ s uninsured motorist
carrier. In Estate of Kirk v. Lowe, 70 SW.3d 77 at 82, the court reversed the decision of the trial
court denying defendant’s motion for summary judgment and held that the one-year statute of
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limitations had run against the uninsured motorist and that, therefore, plaintiff’s action was barred
both against the uninsured motorist and the uninsured motorist carrier. InWintersv. Estate of Jones,
932 S\W.2d 464 (Tenn.App. 1996), the court held that the plaintiff who, through inattention or
neglect, allowsacause of action against atort feasor to lapseis precluded from obtaining arecovery
from the insurer as well.

We are unaware of any decision nor have we been cited to any decision holding that suit
againg an uninsured motorig carrier is barred by the statute of limitations when the action against
the uninsured motorist is not barred by the statute of limitations. We are compelled to hold that
plaintiff’s claim against Hartford in the instant case is not barred by the one-year staute of
limitations inasmuch as it is not barred against the uninsured motorists, Scalf and Garrison. The
uninsured motorist coverage issued by Hartford provides that it will compensate an insured who is
legally entitled to recover from the owner/operator or an uninsured motor vehicle. Based solely on
the statute of limitations defense, plaintiff islegaly entitled to recover from the defendants, Scalf
and Garrison. While the uninsured motorist carrier does not insure the uninsured motorist against
liability, the court in Sallcup v. Duncan, 684 S\W.2d 643, 646 (Tenn.App. 1984) stated that
uninsured motorist coverage provides protection to the insured by making the uninsured motorist’s
insurance carrier act astheinsurer of the uninsured motorist.

Based on the foregoing, we hold that the trial court was in error in granting Hartford’s
summary judgment motion on the issue of the one-year statute of limitations.

As an aternate ground for summary judgment, Hartford says that it is entitled to summary
judgment because plaintiff failed to properly send it copies of the legal papers from this suit as
required by the applicable policy of insurance. Although the trial court did not grant Hartford's
motion for summary judgment on this ground, we may affirm a judgment upon different grounds
than those relied on by thetrid court when thetrial court has reached the correct result. See Basily
v.Rain, Inc., 29 S\W.3d 879 (Tenn.Ct.App. 2000); Hill v. Lamberth, 73 SW.3d 131 (Tenn.Ct.App.
2001).

Although Hartford wasmade awareof plaintiff’ saccident andinjuriesand paid him medical
benefits resulting from his injuries, it is undisputed that he did not give Hartford notice of the
original suit which hefiled against the defendants on March 2, 2000. Default judgment was entered
againg the uninsured defendantsin that action and subsequent thereto, plaintiff voluntarily dismissed
his action without prejudice on June 15, 2000. The plaintiff re-filed suit against Scalf and Garrison
on September 1, 2000, and the summons issued to Hartford on that date and was served on the
Commissioner of Commerce and Insurance on either September 12, 2000, as shown by the sheriff’s
return or on September 20, 2000, as shown by the affidavit of the Commissioner of Commerce and
Insurance.

The policy issued by Hartford provides in pertinent part:

Part E - Duties After An Accident or Loss
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(B) A person seeking any coverage must:
2) Promptly send us copies of any notices or legal
papers received in connection with the accident or
loss.

It hasgenerdly beenhe dthat theterms* promptly” or “ prompt notice” mean that notice must
be given within a reasonable time in view of all the facts and circumstances of the case. See 7
Am.Jur.2d, Automobile Insurance, 8 373; Whaley v. Underwood, 922 SW.2d 110 (Tenn.Ct.App.
1995); Kelley v. Vance, 959 SW.2d 169 (Tenn.App. 1997).

In general, courts should construe insurance contracts in the same manner as any other
contract. Tennessee recognizes the validity of conditions precedent for insurance coverage,
including uninsured motorist coverage. See Alcazar v. Hayes, 982 SW.2d at 848 (Tenn. 1998);
McKimmv. Bell, 790 SW.2d 526, 527, 528 (Tenn. 1990).

For many years, Tennessee consi stently adhered to thetraditional common law approach that
noticeis acondition precedent to recovery under an insurance policy and that there need not be any
showing of prejudice. See Alcazar, 982 SW.2d at 848. In Whaley v. Underwood, 922 SW.2d at
113, the court held that adelay of 27 months in furnishing or sending copies of the legd papersto
the uninsured motorist carrier would not be considered reasonabl e and was afailureto comply with
the condition precedent requiring that the insured be promptly sent copies of the legal papers and,
thus, barred recovery under the uninsured motorist provisons of plaintiff’s policy. The uninsured
motorist carrier did not receive copies of the suit papers for some 4-%2 months in the case of Kelley
v. Vance, supra. Thiswas another case wherein the policy provision stated that the person seeking
uninsured motorist coverage must also “promptly send us copies of the legd papers, if asuitis
brought”. The Kelley court heldin 959 SW.2d at 170 that it could not be said that a delay of 4-%2
months in furnishing the legal papers is prompt and, therefore, affirmed the trial judge’ s grant of
summary judgment upon the failure of the plaintiff to comply with the terms of her policy with the
defendant insurance company.

Subsequent to the decisions in Whaley and Kelley, the Tennessee Supreme Court in the
landmark case of Alcazar v. Hayes, 982 S.W.2d 845 (Tenn.1998), discussed the history of conditions
precedent in insurance policiesrel ating to noticerequirementsand carefully wei ghed the advantages
and disadvantages of each of the approachesto the issue of prejudice as applied to those conditions
precedent. Thecourt looked at the State’ s public policy and determined that public policy disfavored
the ability of aninsurer to escapeits contractual dutiesdueto atechnicality. The court then adopted
the rebuttable presumption of prejudice rule holding that once it is determined that the insured has
failedto providetimely noticeinaccordancewith theinsurance policy, itispresumed that theinsurer
has been prejudiced by the breach and further holding that the insured may rebut this presumption
by proper and competent evidence that the insurer was not prejudiced by theinsured’sdday. The
Alcazar court overruled all prior decisions which held that prejudice to the insurer isirrelevant as
towhether forfeiture of aninsurance contract resultsfrom theinsured’ sbreach of anotice provision.
Instead, the court held that the appropriate inquiry is 1) Did theinsured provide timely notice in
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accordance with the contract? 2) If not, did theinsured carry its burden of proving that the insurer
was not prejudiced by the dday? The court further held that this standard would gpply to all cases
tried after the date of the opinion. In Alcazar there was adelay of some 12 monthsin notifying the
insurer of the occurrence of the accident and the court reversed thetrial court’ sgranting of summary
judgment on behalf of theinsurer holding that summary judgment was not appropriatein that case,
but recognizing that summary judgment may, neverthel ess, be appropriate in Some circumstances.

In the instant case, some 3-%2 months elapsed from the time plaintiff’s initial action was
commenced and the time it was voluntarily dismissed without prejudice. Although judgment by
default was entered against the uninsured motorist during that interval, Hartford was not prejudiced
by the default judgment for two reasons: 1) This court has held that entry of a default judgment
againg an uninsured motorist does not deny the insurer the opportunity of timely defending the
action in the name of the uninsured motorist. See Webster v. Harris, 727 SW.2d 248 (Tenn.App.
1987); 2) theoriginal action was voluntarily dismissed. Some 6 months el apsed between thetime
the plaintiff’s non-suited action was filed and the time Hartford was provided notice of plaintiff’s
second legal proceeding againg the uninsured motorists.

After carefully considering the factual and legal issues involved concerning the timeliness
of the notice of plaintiff’s action against the uninsured motorists, we remand this issue to the trial
court to determine: (1) If the insured provided timely notice of his suit in accordance with his
contract of insurance, and (2) If not, whether the insured has carried his burden of proving that
Hartford was not prgudiced by the delay.

The judgment of the trial court in granting Hartford’s motion for summary judgment is
reversed and this cause is remanded to the Circuit Court of Davidson County for such further and
other proceedings that may become necessary with costs of this appeal taxed to the appellees.

VERNON NEAL, SPECIAL JUDGE



