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OPINION
Facts and Procedural History

David Wayne Mayberry (“ Father”) and Janilyn Rhea Mayberry (“Mother”) were granted a
divorce on October 28, 1999. At thistime, the court approved a parenting plan whereby the parties
would share parenting time equally and joint decision making authority regarding their two minor
children.

On February 28, 2001, Father filed a petition for contempt against Mother and for
modification of the parenting plan. Specifically, Father alleged that he had performed almost all the
parenting responsibilitiesregarding thechildren’ s* school, health, and extra-curricular activitieswith
little or no involvement from [Mother].” Mother filed her answer and counter-petition on April 16,
2001, denying that there had been a substantial and material change in circumstance which would



require amodification of the existing parenting plan. Mother further denied that Father’ s proposed
parenting plan wasin the best interest of the minor children. Inaddition, Mother alleged that Father
was in contempt for his failure to pay child support as ordered and for hisfailureto relinquish his
interest in the UTMA® account of Mother’s child from a previous relationship. Father filed an
amended petition for contempt and modification of parenting plan and filed his answer to Mother’s
counter-petition on June6, 2001. Thereafter, on August 9, 2001, Mother filed her answer to Father’s
amended petition.

The trial was held on October 16 and 17 of 2001. The lower court found there to be a
“material and substantia changein circumstances’ such that the prior parenting plan was no longer
workable. After considering the best interest of the minor children and the comparative fitness of
the parents, the court found that Mother was the proper party to be designated as the primary
residential custodian. Inaddition, thecourt granted M other full decision- making authority regarding
matters of education, health care, sports activities and reigion.

Thereafter, Father filed amotion to ater or amendthejudgment of thetrial court alleging that
the lower court incorrectly applied the facts of the case in its comparative fitness analysis. At the
December 17, 2001 hearing, the trial court amended the parenting plan in part regarding Father’s
visitation with the children, but denied Father’s request for a new trial on the issue of who should
be the primary residential custodian. Thereafter, Father timely filed this appeal and raises the
following issue for our review.

Issue

l. Whether the lower court erred in its gpplication of the best interest test and
comparative fitness analysis when it awarded Mother custody of the parties’ two
minor children.

Standard of Review

Decisions involving matters of child custody are “factually driven and require the careful
consideration of numerous factors.” Adelsperger v. Adelsperger, 970 S.W.2d 482, 485 (Tenn. Ct.
App. 1997) (citations omitted). Further, thetrial court “had the benefit of being able to observe the
manner and demeanor of these two parentsand all of the other witnesses who testified in this case,”
whilethis Court islimited to areview of the cold printed word. Branchv. Thompson, No. M2001-
01231-COA-R3-CV, 2002 Tenn. App. LEXIS 821, *22 (Tenn. Ct. App. Nov. 26, 2002).
Consequently, trial courtsare givenwidediscretion in determining these matters. Wilsonv. Wilson,
No. E2000-01374-COA-R3-CV, 2001 Tenn. App. LEX1S 415, *6 (Tenn. Ct. App. June 22,2001)
(citing Gaskill v. Gaskill, 936 S.W.2d 626, 631 (Tenn. Ct. App. 1996)). Wereview thetria court’s
conclusions of law “‘under a pure de novo standard of review, according no deference to the

1 UTM A isan acronym for the Uniform Transfersto Minors Act, whichisfound in Tennessee Code Annotated
section 35-7-201 et seq.
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conclusions of law made by the lower courts.”” Kendrick v. Shoemake, No. E2000-01318-SC-R11-
CV, 2002 Tenn. LEXIS 489, at *6 (Tenn. Nov. 1, 2002) (citing S. Constructors, Inc. v. Loudon
County Bd. of Educ., 58 SW.3d 706, 710 (Tenn. 2001). With respect to the trial court’sfindings
of fact, our review is de novo upon the trial court’s record, accompanied by a presumption of
correctness unless the preponderance of the evidence is otherwise. TENN. R. App. P. 13(d).

Law and Analysis

In the only issued raised on appeal, Father argues that the trial court erred in its application
of the best interest test and the comparative fitness analysis and that the preponderance of the
evidenceweighed infavor of designating him asthe primary residential parent. Specifically, Father
alleges that the trial court failed to properly weigh the evidence, that the trial court abused its
discretion, and that thetrial court’ s decision was* arbitrary and capriciouswithout regard to the best
interests of the minor children.”

Modification of Custody

A party seekingto changeaninitial custody determinati on must “show that amaterial change
in circumstances has occurred, which makes achangein custody inthe child’ sbest interests.” Blair
v. Bandenhope, 77 SW.3d 137, 139 (Tenn. 2002); see also Kendrick v. Shoemake, 90 S.W.3d 566,
570 (Tenn. 2002). Accordingly, the threshold issue“iswhether amaterial change in circumstances
has occurred after theinitial custody determination.” Kendrick, 90 S.W.3d at 570 (citing Blair, 77
S.W.3d at 150).

Material Changein Circumstances

Thelaw iswell settled in this state that once a custody decision is made and implemented,
it is“resjudicataupon the factsin existence or reasonably foreseeable when the decision is made.”
Solimav. Solima, 7 S.\W.3d 30, 32 (Tenn. Ct. App. 1998) (citations omitted); see also Hoal craft v.
Smithson, 19 SW.3d 822, 828 (Tenn. Ct. App. 1999) (citing Long v. Long, 488 SW.2d 729 (Tenn.
Ct. App. 1972)). These decisions, however, remain within the control of the court and may be
“subject to such changes or modification as the exigencies of the case may require.” TeENN. CODE
ANN. §36-6-101(a)(1) (2002). Aswehaveprevioudly stated, “thereisastrong presumptioninfavor
of the existing custody arrangement,” Hoal craft, 19 S.W.3d at 828 (citations omitted), and the party
seeking the modification must prove “by a preponderance of the evidence a material change in
circumstance.” TENN. CoDe ANN. 8 36-6-101(a)(2)(B) (2002).

While “[tlhere are no hard and fast rules for determining when a child's
circumstances have changed sufficiently to warrant a change of his or her custody,”
the following factors have formed a sound basis for determining whether amaterid
change in circumstances has occurred: thechange“ has occurred after the entry of the
order sought to be modified,” the change “is not one that was known or reasonably
anticipated when the order was entered,” and the change “is one that affects the
child'swell-beinginameaningful way.” Blair, 77 SW.3d at 150 (citations omitted).
We note that a parent's change in circumstances may be a material change in
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circumstances for the purposes of modifying custody if such a change affects the
child's well-being.

Kendrick, 90 SW.3d at 570. Additionally, a“materid change of circumstance may include, but is
not limited to, failures to adhere to the parenting plan or circumstances which make the parenting
plan no longer in the best interest of the child.” TenN. Cope ANN. 8§ 36-6-101(a)(2)(B).

In the case sub judice, the trial court, in its order dated November 15, 2001, found that a
“material and substantial change in circumstances’ had occurred such that the “ present parenting
plan is no longer workable.” In its ruling from the bench, the court stated that the parenting plan
“simply will not work because of their refusal to treat each other with respect and to ook out for the
best interest of the children.” Because neither party raised an issue with respect to the trial court’s
finding that there had been a material change in circumstances, we will not address this issue and
will proceed directly to the best interest test and comparative fitness analysis.

Best I nterest of the Child & Comparative Fitness Analysis

Once a material change in circumstances has been shown, “it must then be determined
whether the modification isin the child s best interests.” Kendrick, 90 SW.3d a 570. “[I]n child
custody cases, the child’s best interest is the paramount consideration. It is the polestar, the alpha
and the omega.” Contrerasv. Contreras, 831 S.W.2d 288, 289 (Tenn. Ct. App. 1991) (citing Bah
v. Bah, 668 S.W.2d 663, 665 (Tenn. Ct. App. 1983)).

In determining which custody arrangement is in the best interest of the child, the court
engagesinacomparativefitnessanalysis. Barnesv. Barnes, No. W2002-00428-COA-R3-CV, 2002
WL 31387268, *3 (Tenn. Ct. App. Oct. 23, 2002) (citing Bah v. Bah, 668 S.W.2d a 666). This
determination should be made according to the factors enumerated in Tennessee Code Annotated
section 36-6-106, which states in pertinent part:

(a) Inasuit for annulment, divorce, separate maintenance, or in any other proceeding
requiring the court to make a custody determination regarding a minor child, such
determination shall be made upon the basi s of the best interest of the child. The court
shall consider all relevant factors including the following where applicable:

(1) The love, affection and emotional ties existing between the parents and child;
(2) The disposition of the parents to provide the child with food, clothing, medical
care, education and other necessary care and the degree to which a parent has been
the primary caregiver;

(3) Theimportance of continuity inthechild's life and thelength of timethechild has
lived in astable, satisfactory environment . . .;

(4) The gability of the family unit of the parents;

(5) The mental and physical health of the parents,

(6) The home, school and community record of the child;

(7) The reasonable preference of the child if twelve (12) years of age or older. The
court may hear the preference of ayounger child upon request. The preferences of
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older children should normally begiven greater wei ght than thoseof younger children;
(8) Evidence of physical or emotional abuseto the child, to the other parent or to any
other person. . . ;

(9) The character and behavior of any other person who residesin or frequents the
home of a parent and such person’s interactions with the child; and

(10) Each parent's past and potential for future performance of parenting
responsibilities, including the willingness and ability of each of the parents to
facilitate and encourage acloseand continuing parent-child rel ationship betweenthe
child and the other parent, consistent with the best interest of the child.

TeENN. CopE ANN.§ 36-6-106(a)(1)-(10). In the case sub judice, the trial court conducted the
required analysis and made the following findings of fact. With regard to thefirst factor, thetrial
court found as follows:

Mr. Mayberry, you may be agreat father, but you have been aterrible parent. This
controlling issue here is obscene. Y ou’ve used the parenting plan as a hammer to
harass and abuse this woman and these children. You took something that was
supposed to be good and made it something bad. | don’t understand that. To be a
good father —and I'm not — | believe you love your children. I'll talk about that in
aminute, but to do this, to control or try to control like thisisamost obsessive. |
don’'t understand that. That’s not treating your children with love.

And then, Ms. Tucker, looking at you — at your situation, you worked six days a
week. Just like Mr. Bragdon said, you had it good and easy. Hetook care of the
children every day while you were at work. Y ou decide its more important to smoke
around your children when you know it causes health problems to them. You're
more concerned about your social life than you are taking care of your children.
That’s exactly what’s going on. Y ou hung around people that were not very nice
people, obviously, somebody that would stalk you.

Soredlly to bequite honest, neither of ya Il, inmy opinion, areparticularly fit toraise
these children, but | don’t have an option. | don’t have anywhere else to go.

Thecourt later stated that it was going to give both parties* the benefit of the doubt and say that both
of you love your children, but that's not — to be quite honest that’s not fairly clear. 1t would seem
that you enjoy to fight more than you do about the love of your children.” to the second factor, the
trial court found that the initial parenting plan had the parents basically spending equal amounts of
time with the children and that neither parent was the primary caretaker. Next, thetrial court found
that the children were not in astable environment where “one personis the dictator and the other is
theservant.” Asto thefifthfactor, the mental and physicd health of the parents, thetrial court found
that hewas“terrified about the environment these children arebeing raised in.” Inregard to the sixth
factor, thetrial court found it amazing that “children are being abused by both parents emotionally,
they can do well in school, and that says a positive thing about this Lancaster school.” The court
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then applauded Mr. Mayberry for selecting the school the children attend, declaring that Mr.
Mayberry had madea“wisechoice” of schools. The seventh factor, the reasonable preference of the
children, was not a consideration in this case as the children were under twelve and did not testify.
At this point thetrial court stated

Andif | gothrough all that it ends up tied three, threein regard to where the children
are supposed to live, but then I’m supposed to look at past and future performance
of parenting responsibility, willingness and ability to facilitate and encourage a
relationship between child and other parent.

Inregardtothefinal factor, the court stated, “Mr. Mayberry, | am convinced beyond adoubt that you
will not facilitate an ongoing rel ationship with thiswoman and her family. That’ sobviousfromthis,
and | hateto say that. That will harm your children.” At the conclusion of the comparative fitness
analysis, the court stated “[b]ased upon all those things then, what I’'m going to do is, I'm going to
designate, sadly, Ms. Tucker [Mrs. Mayberry], as the primary residential parent.”

After athorough review of the record, we find that the evidence supports the trid court’s
conclusions. The trial court heard all the testimony, observed the witnesses and made the above
findings of fact in accordance with Tennessee Code Annotated section 36-6-106. The tria court
“had the benefit of being able to observe the manner and demeanor of these two parents and al of
the other witnesses who testified in this case,” while this Court is limited to areview of the cold
printedword. Branchv. Thompson, No. M2001-01231-COA-R3-CV, 2002 Tenn. App. LEX1S821,
*22 (Tenn. Ct. App. Nov. 26, 2002). Therefore, we are of the opinion that thetrial court committed
no error and that the evidence does not preponderate against the trial court’s decision.

Conclusion

Accordingly, we affirm. Costs on appea taxed to the Appellant, David Wayne Mayberry,
and his surety, for which execution may issue if necessary.

ALAN E. HIGHERS, JUDGE



