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OPINION
Facts and Procedural History
Michael Jay Dulin (“Father”) and Kay Gilliam Dulin (“Mother”) were granted adivorce on

December 9, 1998. A Marital Dissolution Agreement (“MDA”), wherein the parties agreed to joint
custody of their minor child, was incorporated into the final divorce decree.

On August 10, 2000, Mother notified Father by letter that she intended to moveto Georgia
with the parties' minor child. On August 16, 2000, Father filed a Petition for Injunction, Petition
to Modify Joint Custody, Petition to Modify Child Support, and Petition to Oppose Relocation of
Plaintiff. A responseto Father’ s petition wasfiled by Mother on October 18, 2000. In her response,
Mother denied that the parties spent substantially equal time with the child.

On September 28, 2000, the trial court appointed Jill Graves Clyburn (“Ms. Clyburn™) to
serve as Guardian Ad Litem. Ms. Clyburnwasto “investigate the best interests of the minor child”



with regard to the proposed move and the fitness of both parents. Aspart of her investigation, Ms.
Clyburnrequested that both partiessubmit to drug tests. Theresultsof Mother’ stestswerenegative,
but Father tested positive for methamphetamine and amphetamine. As aresult of Father testing
positivefor drugs, Ms. Clyburn made amotion that Father have supervised visitation pending further
drug testing of Father and his new wife, Beth Dulin. The trial court entered an order on June 12,
2001 which required that Father’ s new wife submit to drug testing. She hasrefused to do so despite
this order.

Approximately three weeks after Father failed theinitial drug test, he voluntarily submitted
to two additional tests at the Frayser Medica Center. The results of these tests were negative.
Shortly thereafter, Ms. Clyburn discovered that Father may not have been the man who had taken
thesedrug tests. Apparently Father had another person take thetestsfor him. Thisinformationwas
brought to the attention of Mother’s counsel on July 30, 2001.

On August 1, 2001, the scheduled datefor the hearing on Father’ s petitions, Mother filed a
Motion to Dismiss and Other Relief. Mother’s petition sought to have Father’ s petitions dismissed
due to the fraud he apparently had committed on thecourt. Thetrial court, after hearing testimony
relatingto Mother’ s petition, granted Mother’ spetition. Thetrial court dismissed Father’ s petitions
without conducting ahearing on his petition to opposethe move. On August 24, 2001, thetrial court
entered the order granting the motion to dismiss.

Father’ sattorney wasallowed to withdraw by order entered September 14, 2001. Theresfter,
on September 21, 2001, Father filedaMotionto Amend Findingsand Make Additional Findingsand
Motionfor New Trial. Subsequently, Father filed an Amended Motionto Amend findingsand Make
Additional Findings and Motion for New Trial on October 12, 2001.

Both of Father’s motions claimed that the trial court erred dueto the lack of due process he
was afforded. Mother responded to both of Father’s motions by denying that the trial court erred.
On October 12, 2001, Mother filed aPetition to Compel Signature on Real Estate Contract and for
Sale of Property, for Civil and Crimind Contempt, For Modification, For Attorney’s Fees, For
Guardian Ad Litem Fees, or Injunctive Relief and Discretionary Costs.

On November 2, 2001, a hearing was held on Mother’s petition and on both of Father’s
motions. The trid court denied both of Father’s motions and granted Mother’ s petition by order
entered November 5, 2001. Thereafter, Father filed his notice of appeal on December 4, 2001. The
parties raise the following issues for our review.

| ssues

1 Did the trial court err in not setting a hearing date of October 6, 2000 and/or not
entering a continuance or dismissd.

2. Didthetrial court err in allowing ordersto be entered throughout this cause with no
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10.

11.

12.

13.

14.

motions having been heard, no gpparent filing fees paid and/or dlowing motionsto
be heard on the same day with no notice thereof, and entering Consent Orders
bearing one person’s signature consenting for all parties, thereby denying due
process.

Didthetrial court err in entering a Rule 37 Order againg anon-party spouse with no
notice of service and no representation or contact with the court and using this order
against Father; and did thetrial court err inrefusing and/or failing to find Mother’s
attorney in contempt as an officer of the court for having attested to the fact that
notice was served.

Did the trial court err in accepting a Consent Order for the joinder of the paternal
grandparentsin this cause without the knowledge or consent of the parties.

Didthetria court err in denying Father proper notice of Mother’smotion to dismiss
and other relief, thus effectively denying due process as is guaranteed by the
Fourteenth Amendment of the United States Constitution.

Did thetrial court err on August 1, 2001 in dismissing Father’s petition.

Did the trial court err in dismissng Feather’'s petition using the “unclean hands
doctrine.”

Did thetrial court err in setting no visitation for Father.
Did the trial court err in allowing Mother to move out of state with minor child
showing no substantial change in circumstances and without having apetition heard

to modify the MDA allowing her to move with the minor child.

Didthetrial court err in allowing an attorney lien to be entered in this causeand with
no notice served.

Did thetria court err in hearing Mother’s petition on November 2, 2001.

Didthetrial court err in stopping Father’ s cross-examination of witnesses, regarding
contract on marital home and in refusing evidence for the same.

Didthetria court errin awarding Mother attorney fees and discretionary costsinthe
November 2, 2001 order.

Did the tria court err in entering the November 2, 2001 order on the same day as

hearing nunc pro tunc, affording Father no opportunity to sign said order and to
approve asto form and with insufficient notice of such being presented to the court.
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15. Did the trial court err in dismissing Father’s motion to amend findings and make
additiond findings and for new trid.

16.  Did the trial court err in refusing Father’s proof of having paid child support and
continued insurance coverage for minor child.

17. Isthe either party entitled to attorney fees on appeal.
Standard of Review

We review the trial court’s conclusions of law “under a pure de novo standard of review,
according no deferenceto the conclusionsof law madebythelower courts.” Kendrick v. Shoemake,
No. E2000-01318-SC-R11-CV, 2002 Tenn. LEXIS 489, at *6 (Tenn. Nov. 1, 2002) (citing S.
Constructors, Inc. v. L oudon County Bd. of Educ., 58 S.W.3d 706, 710 (Tenn. 2001)). With respect
tothetria court’ sfindings of fact, our review is de novo upon thetrial court’ s record, accompanied
by a presumption of correctness unless the preponderance of the evidence is otherwise. TENN. R.
App. P. 13(d).

Law and Analysis

We find no merit in Father’s first four issues. The record is devoid of any mention or
objection by Father asto these issues at any timein thetrial court. Thefirst time Father raises any
of these issuesisin his Motion to Amend Findings and Make Additional Findings and Motion for
New Trial, which motion wasfiled after the trial court dismissed his pending motions. 1ssues not
properly raised in the trial court cannot be raised for the first time on apped. See Lawrencev.
Stanford, 655 S.W.2d 927, 929 (Tenn. 1983). Assuch, theseissueswill not beaddressed on appeal .

In his next three issues, Father alleges that the trial court erred in dismissing his petitions at
the August 1, 2001 hearing. Specifically, Father allegesthat the he was denied due process because
hewas not afforded proper notice of Mother’smotion to dismiss. Father al so arguesthat theunclean
hands doctrineisinagpplicable to casesinvol ving child custody, thetrial court erred in failing to set
visitation, and thetrial court erred in allowing Mother to relocate out of state with the minor child.

On appeal, Father arguesthat he was not given proper notice of Mother’ smotionto dismiss.
However, Father did not properly rasethisat thetrial court level. Assuch, Father cannot now raise
thisissue on appeal. Father’sfour above-mentioned petitions were to be heard on August 1, 2001.
On the morning of August 1, Mother filed amotion to dismiss, alleging that Father had perpetrated
afraud upon the court. Thismotion was hand-delivered to Ms. Barbara M cCullough, then-counsel
for Father. At no time on August 1 did Father object or ask for a continuance. Father had the
opportunity to and did cross-examine all Mother’s withesses and Father himself testified. After
hearing al the testimony, the trid court granted Mother’ smotion. Thetrial court also declined to
extend the order of protection. At the conclusion of hisremarksfrom the bench, thetrial judge asked
theattorneysif therewas anything elseto be discussed. Mother’ sattorney responded that the parties
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would attempt to work out the remaining issues relating to contempt and the other financial issues.
Father’ s attorney then stated “[t]his was the only thing on the plate. Thank you, Judge.”

Thefirst timethereisany mention of an objection on the grounds of inadequate notice came
in Father’s Motion to Amend Findings and Make Additional Findings and Motion for New Trid,
which was filed on September 21, 2001. Father’s objection should have come at the hearing on
August 1, 2001. Issues not properly raised in thetrial court cannot be raised for the first time on
appeal. SeeLawrencev. Stanford, 655 S.W.2d 927, 929 (Tenn. 1983). Thus, we will not address
thisissue.

Father next arguesthat the trial court erred in using the doctrine of undean handsin achild
custody dispute. The doctrine of clean hands as applied to alitigant found to have unclean hands
has been described as follows:

The principleis general, and is one of the maxims of the Court, that he who comes

into a Court of Equity asking its interposition in his behalf, must come with clean

hands; and if it appear from the case made by him, or by his adversary, that he has

himself been guilty of unconscientious, inequitable, orimmoral conduct, in and about

the same matters whereof he complains of his adversary, or if his claim to relief

growsout of, or depends upon, or isinseparably connected with hisown prior fraud,

he will berepelled at the threshold of the court.
Continental Bankers Lifelns. Co. v. Simmons, 561 S.W.2d 460, 465 (Tenn. Ct. App. 1977) (citing
C.F. Simmons Medicine Co. v. Mansfield Drug Co., 23 SW. 165 (Tenn. 1893)). The doctrine of
clean hands is applied for the protection of the court, not the protection of the parties. Inman v.
Inman, 1989 WL 122984, at *4 (Tenn. Ct. App. Oct. 18, 1989), rev’ d on other grounds, 811 SW.2d
870 (Tenn. 1991) (citing Pappas v. Pappas, 320 A.2d 809, 811 (1973)).

Generally, litigants found to have unclean hands will “be repelled at the threshold of the
court.” Continental Bankers, 561 S.W.2d a 465 (citations omitted). In proceedings where the
welfare of achild is concerned, however, the protection of the child isthe focal point. “‘[U]nclean
hands' doesnot necessarily repel apetition regarding thewelfare of achild which predominatesover
any offended dignity of the court.” Haynesv. Haynes 904 SW.2d 118, 120 (Tenn. Ct. App. 1995)
(citing Strube v. Strube, 379 S.W.2d 44, 48 (Tenn. Ct. App. 1963)). The best interest of the child
Isthe utmost concern. Johnson v. Johnson, No. M2000-00358-COA-R3-CV, 2001 WL 980737, at
*7 (Tenn. Ct. App. Aug. 28, 2001). This Court has previously stated:

that appellant comesinto court with unclean hands might in some cases be sufficient
justification for denying a hearing to appdlant. Aswas said by Mr. Justice Cook,
however, speaking for the Supreme Court in State ex rd. Daugherty v. Rose, 167
Tenn. 489, 71 SW.(2d) 685, “When such proceedings involve the custody of
children, they arenot decided according to the strict legal right of the petitioner, but
are dependent on the child’ swelfare.”

Strube, 379 SW.2d at 48. Wefindthetrial court committed no error in dismissing Father’ spetitions
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on the grounds of uncleanhands. Asprevioudly stated, ‘“ unclean hands’ doesnot necessarily repel
apetition regarding thewelfare of achild.” Haynes 904 S.W.2d at 120 (emphasisadded). Wefind,
however, under the factsand circumstances of the present case, that Father’ sconduct relatesdirectly
to the welfare of the child and this egregious behavior precludes an award of custody to him. Thus,
we affirm the trial court’s actions with respect to custody of the child.

In his eighth issue, Father argues that the trial court erred in failing to set visitation.
Specificdly, Father allegesthat “thetrial court and Mother continue to deny him visitation with his
son, using the alleged order on Supervised Visitation . . . as the basis to threaten him with arrest
when hetriesto see hisson.” This Court isunableto find any evidence in the record that supports
Father' s argument that he was denied vistation. Thus, it is not necessary for this court to address
thisissue as Father isfreeto fileapetition in thetrial court regarding visitation under its continuing
jurisdiction.

Father next argues that the trial court erred in allowing Mother to relocate with the minor
child. Specificaly, Father arguesthat the parties spent substantially equal intervals of timewiththe
child and that the trial court failed to make a best interest determination in accordance with
Tennessee Code Annotated section 36-6-108(c). We disagree.

Wefind that in granting Mother’ smotion to dismissand allowing her to move, thetrial court
madeanimplicit best interest analysis. Thetrial court found Father’ sconduct in perpetratiing afraud
on the court to be so egregious that there was no set of circumstances under which Father would
prevail. Father'sabhorrent conduct directly affectsthe welfare of the child, which isthe paramount
concern. Thus, we find no error in the trial court’ s actions and we affirm.

In histenthissue, Father arguesthat the trid court erred in allowing an attorney’ slien to be
entered. Specifically, Father asserts that he did not receive proper notice and that the lien was in
violation of the parties MDA. Wefind no merit in Father’ sargument that he did not receive proper
notice as notice was mailed to hislast known address. SeeTenN. R. Civ. P.5.02. Father arguesthat
Mother sent the notice to an address that he has never lived. Father, however, has not substantiated
this bare allegation.

Additiondly, Father argues that the lien was in violation of the parties MDA, which
provided as follows:

It is further agreed that neither party will at any time hereafter contract any debts,
charges or liabilities whatsoever for which the other party or their property or their
estateshall or may becomeliable or answerable, and the parties hereby covenant and
agreethat they will at all times hereafter keep the other party freeand harmless from
any and al debts or liabilities which may hereafter be incurred by them.

Wefind no merit in Father’s argument. According to section four (4) of the MDA, the parties had
approximately $90,000 in equity inthemarital residence. The MDA also providesthat uponthesale
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of theresidence, Father wasto receive one-half of the proceeds from the sd eless $5,000 and Mother
wastoreceiveone-half plus$5,000. Theamount of the attorney’ slienwas$17,921.82 plusfeesand
expenses incurred to collect that amount. The amount of the lien filed by Mother’s attorney was
such that it would not encroach upon Father’ s portion of the equity in the marital residence.

Father also argues that the attorney’s lien, pursuant to Tennessee Code Annotated sections
25-5-105 and 25-5-106, should have prevented the sale of the marital residence. We likewise find
no merit in Father’s argument. Sections 25-5-105 and 25-5-106 both concern liens of judgment.
Thelien involved in the present case is an attorney’s lien, granted by Tennessee Code Annotated
section 23-2-103.

Father arguesin his eleventh issue that the trial court erred in hearing Mother’ s petition on
November 2, 2001. Specifically, Father assertsthat thetrial court erred in divesting him of al rights
and title to the marital residence. Father asserts that the court erred in considering the “prejudiced
testimony” of Mother and Mr. Whitlock. Faher also cites Walton v. Seawood, 1986 Tenn. App.
LEXIS 3458 (Tenn. Ct. App. Dec. 11, 1986), for the proposition that the court lacked the authority
to divest title from Father and vest title in Mother.

Walton, a case involving a suit for partition, is clearly distinguishable from the case sub
judice. In Walton, the plaintiff, a co-tenant, filed a complaint for partition by sale. Id. at *1.
Following amotion for summary judgment, thetrial court ordered that “all right, title, and interest”
inthereal property be divested out of al other co-tenants and vested in one co-tenant. 1d. Theissue
on appeal waswhether thetrial court erredin divesting title out of all co-tenantsand vestingitinone
co-tenant in fee rather than ordering asale. 1d. This Court reversed thetrial court, holding that the
plaintiff was entitled to a partition. 1d. at *5. In reaching this conclusion, we noted tha atenant in
commonisgenerally entitled to apartition or asalefor partition. 1d. at *4. Wedso noted that courts
generally have discretion as to the “manner of partition but none asto thefact.” 1d. at *5.

The case at bar arisesfrom a divorce proceeding, not asuit for partition asin Walton. While
the trial court does not have the authority to divest title out of one co-tenant and vest it in another
inasuit for partition, seeid. at *5 (citations omitted), courts are permitted to divest title from one
spouse and vest title in the other spouse in divorce proceedings. See TENN. CoDE ANN. 8 36-4-
121(3); seeaso Thompsonv. Thompson, 1988 Tenn. App. LEX1S385, at * 11 (Tenn. Ct. App. June
20, 1988). Thus, we find no merit in Husband’ s argument.

Mother argues that the parties were under a court order, pursuant to the terms of the MDA
and thefinal divorce decree, to sell the property. Mother maintainsthat thetrial court’sorder which
divested Father of his interest in the marital home had the same effect as if the trial court had
compelled Father to sign the contract for sale to effectuate the sale of the home. We agree.

Mother is correct that the parties were required, pursuant to the MDA, to sell the property.

The MDA provided that the parties agreed “that said real property shall be placed on the market to
be sold within five (5) years on the date of the entry of the Final Decree of Divorcein this cause.”
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Mother filed her petition to compel Father to sign thereal estate contract and for sde of property on
October 12, 2001. Thetrial court’ sorder divesting title from the Father had the same effect asif the
trial court had compelled Father’ s signature.

Father also argues that the trial court’s action modified the divorce decree's division of
marital property. We find no merit in Father’s argument. The MDA provided that “[w]hen the
property is sold, Husband will receive one-half (¥2) from the proceeds of said sde, less Five
Thousand dollars ($5,000.00). Wifewill receive one-half from the proceeds of said sale, plus Five
Thousand Dollars ($5,000.00).” The trial court’s action in divesting title out of Father for the
purpose of proceeding with the sale of the marital residence did not affect the above distribution.

In histwelfthissue, Father assertsthat thetrial court erred in stopping his cross-examination
of witnesses regarding the contract on the marital home. We disagree. Father was allowed to
guestionwitnesses, including thereal estate agent, Tommy Whitlock. At the conclusion of thecross-
examination, Father stated “Y our Honor, I’'mthrough.” Thus, wefind nomeritin Father’ sargument.

In histhirteenthissue, Father arguesthat thetrid court erredinawarding Mother her attorney
feesand discretionary costson November 2, 2001. Specifically, Father all egesthat thefeesand costs
are excessive, he was given no reasonabl e opportunity to oppose the request for attorney fees, and
that Mother’ s request for discretionary costs was not timely.

Contrary to Father’ s assertion that he was not given an opportunity to oppose the request for
attorney fees, Father had ample opportunity to do so. At no time did Father question Mother
regarding the fees in his cross-examination of her, nor did Father cdl Mother’s attorney. Father
submitted no affidavits or other proof in opposition to Mother’s request, nor did Father ask for a
continuanceto do so. At the conclusion of the hearing, thetrial court asked Mr. Dulinif he had any
proof or wanted to speak about the issues of attorney fees or discretionary costs. Mr. Dulin’s only
response was that he expected proof from Mother because he did not consider the affidavits
submitted by Mother sufficient. Because Mr. Dulin had the opportunity to question the
reasonableness of Mother’ s attorney fees and chosenot to, we will not now entertain his arguments
regarding the excessiveness of thefees.

Father also arguesthat pursuant to Rule 54.04(2) of the Tennessee Rules of Civil Procedure,
Mother was required to file and serve her motion for discretionary costswithin thirty (30) days after
entry of judgment. Father argues that Mother did not timely file her motion for discretionary costs
becauseshefiled said motion on October 12, 2001, which was beyond thirty (30) daysfrom the entry
of judgment, filed August 24, 2001.

Mother argues that her motion to assess costs was timely becauseit was filed within thirty
days after Father filed amotion for new trial. Weagree. In Ashfordv. Benjamin, No. 02A01-9311-
CV-00243, 1994 Tenn. App. LEXIS 706, at *2 (Tenn. Ct. App. Dec. 6, 1994), the judgment was
entered on June 4, 1993. Alsoon June 4, 1993, the appelleesfiled amotion for new tria. 1d. This
motion was denied by order entered on July 7, 1993. 1d. Thereafter, on August 6, 1993, one of the
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appellants filed amotion to assess discretionary costs. Id. On appeal, the appellee argued that the
appellant’ smotion was not timely asit wasfiled beyond thirty (30) daysfrom June 4, 1993, theentry
of judgment. 1d. at *3. This Court held that because the appellant’s motion for costs was filed
within thirty (30) days after July 7, the entry date of the order denying appellee’ s motion for new
trial, it was timely pursuant to Rule 54.04(2). 1d. at *4-5. Thus, in accordance with our decision
in Ashford, we find Mother’ s motion was timely filed.

This Court has previously held that “atorney fees are only awarded if provided for by
contract, statute, or arecognized ground of equity.” Austin Powder Co. v. Thompson, No. 03A01-
9607-CV-00229, 1996 Tenn. App. LEXIS 805, at *5 (Tenn. Ct. App. Dec. 16, 1996) (citing State
V. Thomas, 585 S.W.2d 606 (Tenn. 1979)). As Mother points out in her brief, atrial court is
authorized to award attorney fees pursuant to Tennessee Code Annotated section 36-5-103(c), which
providesin pertinent part as follows:

The plaintiff spouse may recover from the defendant spouse, and the spouse or other
person to whom the custody of the child, or children, is awarded may recover from
the other spouse reasonable attorney fees incurred in enforcing any decree for
alimony and/or child support, or in regard to any suit or action concerning the
adjudication of the custody or the change of custody of any child, or children, of the
parties, both upon the original divorce hearing and at any subsequent hearing, which
fees may be fixed and allowed by the court, before whom such action or proceeding
is pending, in the discretion of such court.
TENN. CoDE ANN. 8 36-5-103(c). Since we have upheld the issues regarding custody of the child,
we also uphold the award of attorney fees.

Mother also assertsthat sheisentitled, pursuant to the parties MDA, to the attorney feesshe
incurred in filing the petition to compel Father’ s signature on the sale contract to effectuate the sale
of the marital residence. Mother argues that she was forced to file this petition due to Father’s
repeated refusa to comply with the terms of the MDA. Paragraph sixteen (16) of the parties MDA
providesasfollows. “Enforcement. Intheevent it becomes reasonably necessary for either party to
institute legal proceedings to procure the enforcement of any provision of this Agreement, if the
party prevail, he or she shall also be entitled to a judgment for reasonable expenses, including
attorney fees, incurred in prosecuting the action.” In accordance with the MDA, Mother isentitled
to the attorney fees she incurred in enforcing the MDA in relation to the property issues. Thus, we
affirmthetrial court’saward of attorney feesthat were granted based on the enforcement provision
inthe MDA.

In hisnext issue, Father arguesthat thetrial court erred in entering the order from November
2, 2001 nunc pro tunc, affording him no opportunity to sign the order and to approve it asto form.
Specifically, Father argues that this order was not entered in compliance with Rule 58 and as such
isvoid. Wedisagree. Father citesthe case of Y earout v. Trusty, 684 SW.2d 612 (Tenn. 1984), in
support of hisargument. The holding of that case, however, was changed by the 1993 amendment
toRule58. See TENN. R. Civ. P. 58, advisory commission comments. Pursuant to Rule 58(2) of the
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Tennessee Rules of Civil Procedure,

Entry of ajudgment or an order of final disposition is effective when a judgment
containing one of thefollowingis marked on the face by the clerk asfiled for entry:

(2) the signatures of the judge and one party or counsd with a certificate of counsel

that a copy of the proposed order has been served on all other parties or counsel.
TENN. R. Civ. P. 58. The purpose of Rule 58 isto “insure that a party is aware of the existence of
afinal, appealable judgment in a lawsuit in which heis involved.” Masters ex rel. Masters v.
Rishton, 863 S\W.2d 702, 705 (Tenn. Ct. App. 1992). The order at issue was signed by the trial
judge and M other’ scounsel on November 5, 2001 with acertificate of service stating that acopy was
mailed to Father. Thus, we find that Father received sufficient notice that a final, appealable
judgment had been entered in the cause.

In his fifteenth issue, Father asserts that the trial court erred in dismissing his motion to
amend findings and make additional findings and for anew trial. Father alegesthat the trial court
summarily dismissed his motions without providing him the opportunity to state his cause and
present evidence. Father also notesthat thetrial court did not provide any reasonsfor the dismissal.

Rule52.02 providesin pertinent part: “[u]pon motion of aparty madenot later than 30 days
after entry of judgment the court may amend itsfindings or make additional findingsand may amend
the judgment accordingly.” TENN. R. Civ. P. 52.02. The decision of whether to grant a motion for
additional findings made pursuant to Rule 52.02 is within the sound discretion of the trid court.
Long Equipment Co., Inc. v. Keeton, 736 SW.2d 611, 614 (Tenn. Ct. App. 1987). The language
of the ruleitself providesthat the trial court may make additional findings. Id.; see also TENN. R.
Civ. P. 52.02. From the record before us, we cannot say that the trial court abused its discretion in
refusing to grant Father’s motion for additional findings. Seeid.

Motionsfor new trial arelikewise reviewed under the abuse of discretion standard. Russom
v.McClore, No. W1999-02215-COA-R3-CV, 2000 Tenn. App. LEXIS 314, *6 (Tenn. Ct. App. May
10, 2000) (citations omitted). Under this standard, Father must show that the trial court abused its
discretion in refusing to grant his motion for new trial. Seeid. After athorough review of the
record, we find that the trial court did not abuse its discretion with respect to any of Father's
contentions. Father alsoallegesthat thetrial court erredin not providing areason behind itsdecision
to deny his motion. We find no merit in this assertion. It has been held that the trial court’s
discretion is such that it is not required to give areason for itsruling. Mizev. Skeen, 468 S\W.2d
733, 736 (Tenn. Ct. App. 1971).

In his sixteenth issue, Father asserts that the trial court erred in refusing to allow Father to
present proof of having paid child support and insurance coverage for minor child. Mother argues
that thetrial court reserved theissuesrelating to her contempt petition, so thetrial court did not need
to hear proof on these issues. We agree. The court decided to “reserve the petition for contempt”
because Father had not demonstrated his ability to really protect and represent himself. Wefind no
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error in thetria court’s actions.

Both parties have requested that this Court order the respective opposing party to pay the
other’ sattorney feesincurred for thisappeal. Our supreme court has defined the factors that should
be applied when considering a request for attorney fees incurred on appeal. These factors include
theability of therequesting party to pay the accrued fees, the requesting party’ ssuccessin the appeal,
whether the requesting party sought the appeal in good faith, and any other equitable factor that need
beconsidered. SeeFolk v. Folk, 357 S.W.2d 828, 829 (Tenn. 1962). Wefind it equitabletodecline
to award either party the attorney fees incurred for this appeal.

As afina matter, Father argues that it has come his attention that the final divorce decree
entered in 1998 was void for reasons relating to service. We find no merit in Father’ s argument.

Conclusion

Accordingly, we affirm. Costson appeal taxed to the Appellant, Michael Jay Dulin, and his
surety, for which execution may issuesif necessary.

ALAN E. HIGHERS, JUDGE

-11-



