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OPINION

|. FAcTuAL BACKGROUND AND PROCEDURAL HISTORY



Thisdivorcematter hingesonthevalidity of the marriage between HimeldaFuentes Guzman
(“Wife") and Salvador Guzman Alvares' (“Husband,” or collectively with Wife, “theparties’). The
partiesweremarried in Mexico in 1986. At thetime of the parties marriage, Wifewas still legally
married to Lorenzo Leon Covarrubias (*Mr. Covarrubias’), although a divorce was pending in an
appellate court in Mexico. After their marriage, Husband and Wife relocated severa times and
eventualy settled in Tennessee, where Husband developed a successful restaurant enterprise.
Following the birth of four children and a marriage of sixteen years, Wife filed for divorce. The
parties and several witnesses testified during the six-day bench trial, and most, if not all, of the
determinative facts and issues were disputed. After considering the evidence, thetrial court issued
a Memorandum and Final Decree of Divorce, wherein it found a marriage by estoppel.
Consequently, thetrial court granted Wife adivorce on the ground of Husband’ s admitted adultery.
Dissatisfied with the trial court’s division of property and calculation of child support, Wife has

appealed. For the reasons stated herein, we affirm as modified.

Turning to the relevant facts of this case, on April 4, 1982, Wife and Mr. Covarrubias were
married in a civil ceremony in Jalisco, Mexico. A church ceremony was scheduled for
approximately threeweekslater. However, soon after thecivil ceremony, Wifeand Mr. Covarrubias
separated, never took part in the scheduled church ceremony, and never lived together as husband

and wife.?

1Although Mr. Guzman isdesignated as Salvador Guzman Alvaresin the style of thiscase, we will refer to him
either as Husband or Mr. Guzman, as that is the name he has used since emigrating to the United States.

Javier Leon, an attorney from Mexico who testified as an expert on the domestic relations laws of Mexico,

testified that it is customary in Mexico, at least within the Catholic religion, that parties to a marriage take part in both
(continued...)
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Approximately two years later in March of 1984, Wife met Husband, and they began a
courtship. On September 25, 1985, Mr. Covarrubiasfiled for divorce. After Wifewas served with
process, she went to the local court in Arandas, Jalisco and signed papers consenting to the
dissolution of her marriage to Mr. Covarrubias. Wife testified at the tria in the instant case that
Jalisco court personnel explained to her that “[she] didn’t need to do anything else, that everything
had been fixed, and [the marriageto Mr. Covarrubias] wasannulled.” Shealsotestified that sheand
Husband discussed her prior marriage to Mr. Covarrubias and the purported annulment.
Additionally, numerous other witnesses testified that Husband knew of Wife's previous marriage
even beforethe partiesmarried, but heinsisted that “it did not matter.” Husband contendsthat Wife
told him only that she was once “engaged.” He further clams that he first learned of Mr.

Covarrubias and the previous marriage in October of 2002, after Wife brought this divorce action.?

On April 2, 1986, the Arandas, Jalisco trial court granted Mr. Covarrubias a divorce upon
the ground of abandonment of spousal domicile. Pursuant to the laws of Mexico, the divorce matter
was referred automatically to the Supreme Court of Jalisco for review. On March 6, 1987, the

Supreme Court of Jalisco entered a decree confirming the divorce. In the decree, the Jalisco

2(...continued)
a “civil” and “church” ceremony. Mr. Leon explained that people, especially in rural sections of the country, do not
consider themselves married until they take part in the church ceremony, although, as a matter of law, all that isrequired
isacivil ceremony. According to Mr. Leon’stestimony, “[i]n Jalisco, marriage is - - according to custom, marriage is
what we would say the religious part.” However, both parties concede that taking part in a civil ceremony alone is
sufficient to establish alegal marriage.

3Husband contends that around the time that Wife filed the present divorce complaint, a family member

informed him that Wife was previously married. Husband asserts that he then traveled to M exico, and it was only after
searching the official records that he discovered that Wife was indeed previously married.
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Supreme Court included an order that prohibited Wife from remarrying until two years had elapsed

from the date the decree was issued.

On August 2, 1986, while Wife's divorce from Mr. Covarrubias was pending review,
Husband and Wifewere married in Jalisco by means of both acivil and Catholic Church ceremony.
By the time the process server attempted to serve Wife with copies of the final divorce papers,
Husband and Wife had married and changed residences several times. Consequently, Wife was
never served with copies of thefina divorce decree, and she testified that she never received these
documents until after the filing of the instant divorce action. Rather, Wife was legally notified by

publication of the final divorce decree.*

Prior to Husband and Wife's marriage, the parties took part in numerous formalities
regarding their union. The partieswent before their priest and answered a series of questions about
their personal history. Inasworn, notarized document used by the Catholic Church, Wife declared
that she had not been previously married. Thisdocument also indicated that there were no existing
impediments to the marriage. Additionally, Wife stated that she was “single” on the parties
marriage certificate. Wife testified, however, that she provided each of the foregoing responses at

Husband’ s direction.

4Thefollowing notation appearsonthefinal divorcedecree (throughinterpreter’ stranslationintrial transcript):

The process server of this court hereby certifies that it was not possible for me to notify in
person the attached documents because the parties did not appear, or changed address in the second
instance, and thuswerelegally notified through the Judicial Gazette number 2856 dated M arch 7, 1987
pursuant to Article 107 of the code of Civil Procedure, Guadalajara, Jalisco, March 9, 1987.

| certify the foregoing, signature with the seal, official seal of the Attorney General.
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After their marriage, Husband and Wife eventually moved to Tennessee, where Husband
became quite successful intherestaurant business. Inthat time, Husband, along with other members
of the Guzman family (collectively, the “Guzman Group”), has operated and owned several
restaurantsintheMiddle Tennesseearea. Additionally, he hasownershipinterestsinagrocery store
and a Spanish language radio station, as well as various other holdings, rea and personal, in the
United States and Mexico. During the marriage, although occasionally assisting with the several

restaurants, Wife primarily served as homemaker and mother of the parties’ four children.

InMarch of 1995, Wifefiledfor divorce. Inthisfirst complaint for divorce, Wife stated that
she had never been previously married. Thisfirst divorce action, however, was resolved through an
Agreed Order of Reconciliation. In the reconciliation order, thetrial court decreed that “the parties
may resume living together as husband and wife. . . .” The following year in Mexico, the parties
celebrated their tenth wedding anniversary. In the year 2000, Husband and Wife purchased new

wedding rings and had them blessed by a priest following aregular service at their local church.

Wife brought the present divorce action in September of 2002, alleging the grounds of
adultery, inappropriate marital conduct, andirreconcilabledifferences. Inthiscomplaint, Wifeagain
stated that she was never previousy married. Husband filed an answer and counter-claim for
annulment based on Wife's prior subsisting marriage. Attached to his answer and counterclaim,
Husband provided a copy of the Jalisco Supreme Court decree of divorce between Wife and Mr.
Covarrubias. In her answer to the counterclaim for annulment, Wife contended that she had no

knowledge of the true state of circumstances surrounding her divorce from Mr. Covarrubias until
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Husband filed his counterclaim. Wife was subsequently granted |eave to amend the provisions of
her complaint concerning the number of her previous marriages. Following atrial onthe merits, the
court below declared a marriage by estoppel and granted Wife adivorce on the ground of adultery.

From this order, Wife appeals.

Il. ISSUES PRESENTED
On appeal, Wife and Husband both present several issues. Upon consideration of their

respective arguments and issues presented, we perceive the issues as follows:

(1) Whether thetria court erred in declaring a marriage by estoppel;

(2) Whether thetria court erred initsdivision of property;

(3) Whether thetrial court’sorder requiring Husband to establish alifetime
trust for the benefit of Wife with the remainder to the parties' children was an
impermissible award of alimony in futuro;

(4) Whether the trial court erred in its calculation of child support; and

(5) Whether thetrial court erred in awarding Wife her discretionary costs.

IIl. STANDARD OF REVIEW

Our standard of review of atrial court sitting without a jury is de novo upon the record.
Tenn. R. App. P. 13(d) (2004); Wright v. City of Knoxville, 898 SW.2d 177, 181 (Tenn. 1995). A
presumption of correctness attaches to the trial court’s findings of fact, unless the evidence in the

record preponderates against them. Tenn. R. App. P. 13(d). However, we review thetrial court’s

-6-



conclusions of law under a pure de novo standard without any presumption of correctness. Id.;

Bowden v. Ward, 275 S.W.3d 913, 916 (Tenn. 2000).

Because the trial judge is in a better position to weigh and evaluate the
credibility of thewitnesseswhotestify orally, theweight, faith, and credit to begiven
to any witness's testimony lies in the first instance with the trier of fact, and the
credibility accorded will be given great weight by the appellate court.

In re Conservator ship of Moore, No. W2004-01828-COA-R3-CV, 2005 WL 729185, at *2 (Tenn.
Ct. App. 2005) (no perm. app. filed) (citing In re Estate of Walton v. Young, 950 S.W.2d 956, 959
(Tenn.1997)). Thus, we will not re-evaluate the trial court’ s assessment of awitness's credibility
absent clear and convincing evidence to the contrary. See Wells v. Tennessee Bd. of Regents, 9

S\W.3d 779, 783 (Tenn. 1999).

V. DiscussioN

A. Marriage by Estoppel

In support of its conclusion that the facts of this case warranted the application of marriage

by estoppel, the court below made findings stated, in pertinent part, as follows:

Thepartiesweremarriedinacivil ceremony on August 2, 1986. Onthesame
day, asisthe custom for members of the Catholic Churchin Mexico, the partieswere
married before a priest in a Catholic Church in Degollado, Jalisco, Mexico.



The challenge to the validity of this marriage relates to an earlier marriage
between [Wife and Mr. Covarrubias] on April 4, 1982, in a civil ceremony at San
JosedelaPaz, JesusMaria, Jalisco. While[Wife] and Mr. Covarrubiasweremarried
in the civil ceremony, a church ceremony was scheduled for days later to coincide
with the church wedding of arelative of [Wife]. Betweenthecivil ceremony and the
scheduled church ceremony, the couple had a falling out with the result that the
church wedding never took place. Mr. Covarrubias and [Wife] separated
immediately after the civil ceremony and never lived together as man and wife.

On September 24, 1985, [Mr. Covarrubias] filed for divorce. [Wife] received
notice of an action to terminate the marriage. She went to the court in Arandas,
Jalisco and was told by court personnel that her marriage would be annulled. On
April 2, 1986, the Court of First Justice, Arandas, Jalisco, granted the divorce and
sent the proceedings to the Supreme Court of Jalisco for final review. On March 6,
1987, afina judgment was entered containing a further legal impediment ordering
that [Wife] not enter into anew marriage for a period of two years.

There is no evidence [Wife] received copies of either the granting of the
divorce or the final judgment. To the contrary, there is evidence indicating court
documents were mailed to an address she had vacated. The court does not find
[Wife] acted in bad faith in believing her marriage had been annulled and that she
was free to marry [ Husband] .

Whilethis marriageis subject to being nullified in Mexico, that fact does not
necessarily dictate how the courts of Tennessee will view the relationship between
the parties. The case is now before the court upon a divorce hill filed by [Wife]
alleging adultery on the part of [Husband], an allegation he has admitted. Thereis
no evidence and there has been no suggestion [Wife] has been unfaithful to her
marriage vows. The parties have been married for 18 years. During that time, four
children have been born of the union. The parties, who were not wealthy at the
beginning of the marriage have become so.

The court is satisfied that both parties thought their marriage legal at the
time it occurred. While there is some evidence [Husband] knew of [Wife's] prior
marriage, thereisno evidenceeither party knew it subsisted at thetimetheir wedding
took place. To deny [Wife] property rights she acquired as a result of this union
would be especially unfair where [Husband] is the guilty party in the marriage and
yet is attempting to have the court punish [Wife] for her mistaken belief regarding
the annulment of her marriage to Mr. Covarrubias.



Based upon the circumstances of this case, the court will presume a valid
marriage and the parties should be estopped from denying the validity of their
marriage to one another. . . . (emphasis added).

“Tennessee has long recognized Marriage by Estoppel where ‘the parties have believed in
the validity of their marriage and have evidenced that belief with cohabitation.”” Stovall v. City of
Memphis, No. W2003-02036-COA-R3-CV, 2004 WL 1872896, at *4 (Tenn. Ct. App. Aug. 20,
2004) (no perm. app. filed) (quoting Martinv. Coleman, 19 S.\W.3d 757, 760 (Tenn. 2000)); seealso
Halev. Sate, 164 SW.2d 822, 823 (Tenn. 1942); Johnson v. Johnson, 41 Tenn. ( 1 Cold.) 626, 1860
WL 3105, at *2-4 (1860). Generally, thecourtsof thisstate havelimited the application of marriage
by estoppel to circumstances where the party who is seeking to invoke the doctrine has attempted
to comply withthe statutory requirementsof marriage. SeeRambeauv. Farris, 212 SW.2d 359, 361
(Tenn. 1948). However, the doctrine may not be invoked by parties who knowingly enter into an
invalid marriage, Stovall, 2004 WL 1872896, at *5, or “where the parties knowingly live together
inan unmarried state.” Martin, 19 SW.3d at 760 (citing Crawford v. Crawford, 277 S.W.2d 389,
392 (Tenn. 1955)). Lastly, asthe doctrine involves a fact-intensive inquiry, marriage by estoppel

has been said to apply in “exceptional cases.” 1d.

Husband insists that this is not a proper case for the application of marriage by estoppel.
Husband argues that Wife's marriage to Husband is void because it was contracted before the
dissolution of her marriage to Mr. Covarrubias. Therefore, as the argument goes, the marriage is
invalid, and there could be no marriage by estoppel. Husband cites a number of cases, which he

contends support this proposition. See Pewitt v. Pewitt, 240 SW.2d 521 (Tenn. 1951); Sellersv.
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Davis, 12 Tenn. (4 Yer.) 503, 1833 WL 1124 (1833); Decker v. Meriwether, 708 S.W.2d 390 (Tenn.
Ct. App. 1985); Falk v. Falk, No. M2003-02134-COA-R3-CV, 2005 WL 127077 (Tenn. Ct. App.
Jan. 21, 2005) (no perm. app. filed); Emmit v. Emmit, No. E2004-00201-COA-R3-CV, 2005 WL
428290 (Tenn. Ct. App. Feb. 24, 2005) (perm. app. pending). However, each of the cases cited by

Husband is distinguishable on its facts from the case at bar.

In Pewitt, marriage by estoppel was not applicable because the purported wife in that case
knew throughout her second marriage that she had never obtained a divorce from her previous
husband. Pewitt, 240 SW.2d at 522—24. In Sellers, the purported husband was lawfully married
to awoman in another state without the purported wife' sknowledge. Sdllers, 1833 WL 1124, at * 1.
Therefore, the court in Sellers determined that the purported husband was without authority to
transfer agift madeto the purported wife from her father because the gift was deemed to vest solely
inthewifedueto theresulting invalidity of the parties marriage. 1d. at 2. Onceagain, neither party
was in a position to assert marriage by estoppel, and there is nothing to indicate that it was
considered by the Sdllers court. 1d. Husband also relies on this Court’ s statement in Decker that
“[t]he prior subsisting marriage prevents the establishment of avalid subsequent marriage and thus
there could be no marriage by estoppel.” Decker, 708 S\W.2d at 392. However, in Decker, the
purported husband and wife never took part in aformal marriage ceremony. Id. Thus, Decker was

not a case where marriage by estoppel could be established.

Husband also insists that this case is controlled by our more recent decisions in Falk and

Emmit. In Falk, however, the purported wife possessed full knowledge of the subsisting nature of
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her previous marriage. Falk, 2005 WL 127077, at *1. Additionally, thereisnothing to indicate that
the partiesin that case argued the issue of marriage by estoppel. While, in Emmit, this Court found
that the purported wife was not estopped to deny her second marriage based on amistaken belief in
theannulment of her first marriage, Emmit, 2005 WL 428290, at * 1, we believethat the facts present
in Emmit did not present the “exceptional” circumstances where marriage by estoppel is applied.
SeeMartinv. Coleman, 19 SW.3d 757, 760 (Tenn. 2000); Sovall v. City of Memphis, No. W2003-
02036-COA-R3-CV, 2004 WL 1872896, at *4-5 (Tenn. Ct. App. Aug. 20, 2004) (no perm. app.

filed).

We believe, however that, under the unique facts of this case, the trial court appropriately
found a marriage by estoppel. In this case, Wife initially believed that her marriage to Mr.
Covarrubias never legally existed. In response to questioning regarding why she stated in her two
complaints for divorce that she was never previousy married, Wife testified that she “aways felt”
that her marriageto Husband was her first, that shedid not “ count [the marriageto Mr. Covarrubias]
asamarriage because it was never fulfilled,” that she did not remember that she had been married,
and that she did not consider herself married “according to [their] custom.” The uncontroverted
testimony of Wife is also that court personnel in Jalisco informed her that her marriage to Mr.
Covarrubias had been annulled and that she would need to take no further action.> Additionally, the

trial court found that Wife, in good faith, believed that her previous marriage had been annulled.

5Wife’ stestimony was admitted at trial over an overruled hearsay objection by counsel for Husband. Husband
insists that this statement made by the court personnel was hearsay and not properly admissible. However, we believe
that this statement was not hearsay. It was not being offered for the truth of the matter asserted but, rather, for its effect
onthelistener. Whether the statement wastrue or not, it was being offered to show that Wife believed her prior marriage
to be annulled, and the trial court so found.
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Without receiving actua notice that there wasin fact apending review of the divorce decree, Wife
and Husband participated in a civil and Catholic Church wedding ceremony, per the custom in
Mexico. Theresponses provided by Wife on the marriage certificate, the Catholic Church marriage
application, and in her two complaints for divorce are consistent with her belief that her previous
marriage to Mr. Covarrubias had been annulled. Following their marriage, Husband and Wife
eventually relocated to Tennessee, wherethey have been married for eighteen yearsand haveraised

four children.

In addition, the evidence in the record supports the trial court’s finding that, although
Husband may have known of Wife's prior marriage, neither party knew that her previous marriage
subsisted at thetimetheir wedding took place. Both partieswere proceeding under amistaken belief
that Wife sprior marriage had ended in anannulment. Likewise, therecord supportsthetrial court’s
finding that both parties believed that they were free to marry and that both parties thought their
marriage legal at thetimeit occurred. Moreover, the partiestwicereaffirmed their marriagethrough
areconciliation in 1995 and later by a blessing of their newly purchased wedding rings in 2000.
Accordingly, we conclude that the exceptional circumstances of this case support the trial court’s
finding of a marriage by estoppel. Having determined that there is a factual basis for applying
marriage by estoppel and Husband has admitted to committing adultery, the record supportsthetrial

court’ s granting of adivorce to Wife on the ground of adultery.

B. Distribution of Property
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Beforewe begin our discussion of the property issuesin thiscase, webelievethat it ishel pful
to restate some well-settled principles of our divorce law with respect to issues concerning the

distribution of property:

In an action for divorce, Tennessee, as a“dua property” state, draws a distinction
between separate and marital property. Batson v. Batson, 769 S.W.2d 849, 856
(Tenn. Ct. App. 1988). Because the Tennessee statutes only allow for the division
of marital property upon the dissolution of amarriage, it isof primary importancefor
the trial court to classify property as separate or marital. Tenn. Code Ann. §
36-4-121(a)(2001); Brock v. Brock, 941 S.W.2d 896, 900 (Tenn. Ct. App. 1996).
Therefore, because separate property is not subject to division in an action for
divorce, the trial court must initially determine the nature of the parties' property.
Wattersv. Watters, 959 S.W.2d 585, 588 (Tenn. Ct. App. 1997); Brock, 941 S.w.2d
at 900.

Eldridgev. Eldridge, 137 SW.3d 1, 12-13 (Tenn. Ct. App. 2002).

“Separate property” is defined by statute as follows:

(A) All real and persona property owned by a spouse before marriage;

(B) Property acquiredin exchangefor property acquired beforethe marriage;

(C) Income from and appreciation of property owned by a spouse before
marriage except when characterized as marital property under subdivision (b)(1);

(D) Property acquired by a spouse at any time by gift, bequest, devise or
descent;

(E) Pain and suffering awards, victim of crime compensation awards, future
medical expenses, and future lost wages, and

(F) Property acquired by aspouse after an order of legal separation wherethe
court has made afinal disposition of property.
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Tenn. Code Ann. § 36-4-121(b)(2) (2001). In addition, the Tennessee legisature has defined

“marital property,” in relevant part, as follows:

(D(A) “Marita Property” meansall real and personal property, both tangible
and intangible, acquired by either or both spouses during the course of the marriage
up to the date of thefinal divorce hearing and owned by either or both spouses as of
the date of filing acomplaint for divorce. . . .

Tenn. Code Ann. § 36-4-121(b)(1)(A) (2001).

In the Final Decree of Divorce, thetrial court set out in table format the property owned by
the parties. After valuingtheparties' total property at $4,121,500.00 after debt, thetrial court began
its distribution of property. In what clearly appears to be a division of the marital estate, the trial
court awarded Wife the parties marital residence in Franklin, Tennessee, along with all household
furnishings. She was also awarded the parties’ 1999 Toyota Siennavan. Wifewas also ordered to
assume all indebtedness on the house and the van, as well as any other debt incurred since the date

of the temporary support order, November 19, 2002.

In addition to the foregoing, thetrial court ordered Husband to fund atrust that would grant

alife estate income interest to Wife. (1d.). Specifically, thetrial court ordered as follows:

Mr. Guzman shall pay to or for the benefit of Mrs. Guzman the sum of Six Hundred
Thousand Dollars ($600,000). Fifty Thousand Dollars ($50,000) shall be paid
directly to Mrs. Guzman within thirty (30) daysfrom the entry of the decree. Within
oneyear from the entry of the decree, Mr. Guzman shall pay into a“ Guzman Family
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Trust” the remaining Five Hundred Fifty Thousand Dollars ($550,000). The trust
will be established by the parties with an independent trust company or the trust
company at astate or federal bank. ... After deducting trust fees and expenses, all
income from the trust, including capital gainsrealized from the securities sold, will
be paid to Mrs. Guzman during her lifetime. Upon the death of Mrs. Guzman, the
corpusof thetrust shall be divided equally between the parties' children. The corpus
of thetrust will not be invaded for any purpose without the written approval of Mr.
Guzman or thiscourt. . . .

After awarding Wife her division of the marital estate, the trial court found that Wife had
received certain personal property asagift and awarded Wife as her separate property sundry items
of furniture, silverware, jewelry, and any personal effectslocatedintheparties residencein Mexico.
Husband was awarded al remaining property and ordered to assume responsibility for al

indebtedness not specifically assigned to Wife.

Wifearguesthat thetrial court erred by not awarding certainitemsof property, both tangible
and intangible, to Wife as her separate property. Wife aso takesissuewith thetrial court’ sdivision
of theparties’ marital estate. Husband contends, however, that, becausethe partieswere not validly
married, thetria court erred in awarding Wife any property under atheory of equitable division of
marital property. Further, Husband insiststhat Wife cannot claim an interest in the parties’ marital
property under atheory of marriage by estoppel because, asHusband argues, estoppel may not create
rightsin marital property, whichispurely acreature of statute. Inlight of our decision that this case
warranted the application of the doctrine of marriage by estoppel, such a finding justifies the

distribution of property according to the statutes that apply in the dissolution of a marriage.
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Turningfirstto Wife sissue concerning her “ separate”’ property, Wifefirst clamsaninterest
in the stock in Mexicana Corporation (“Mexicana Corp.”), an Alabama restaurant corporation
established by Husband and histwo sisters. Husband testified that he placed one-half of histwenty-
five (25%) percent ownership interest in Mexicana Corp. into Wife' s name, thereby granting Wife
atwelveand one-half (12.5 %) percent interest in MexicanaCorp. However, Husband contendsthat
Wife' s name was provided on the corporate documents only because of legal restrictionsrelated to
securing aliquor license.® The record reflects that Wife initially believed that she was signing a
liquor license. However, the record showsthat the partiesreceived checksin Wife'snamefrom the
operation of Mexicana Corp., and those monies were deposited into the parties joint checking
account. Also, neither party asserts that they have directly participated in the management or
direction of Mexicana Corp. Despite indicating in its Memorandum and Final Decree of Divorce
that Wife held a 12.5% ownership interest in Mexicana Corp., the trial court did not award this
interest to Wife as her separate property. However, in its table of properties, the trial court also
indicated the percentage of each of Husband’s ownership interestsin the other businesses. There
is nothing in the record to demonstrate that Wife in fact held this 12.5% in Mexicana Corp. as her
separate property. Rather, the record clearly reflects that this property was acquired during the
parties marriage. As such, we conclude that the trial court did not err in determining that this

property was marital property and not Wife's separate property.

6Apparently, Mexicana Corp. was originally owned by Husband and two brothers-in-law as La Hacienda
M exican Restaurants, Incorporated. However, in 1994 or 1995, the partners lost their liquor license. Husband testified
that he and his partners later established M exicana Corp., with Wife and Husband’ s two sisters as owners.
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Next, Wife contendsthat thetria court erred in not awarding to her as her separate property
a twenty-five (25%) percent interest in S.G. Communications, LLC (“S.G. Communications’),
Husband'’ s spanish-language radio station. Wife clams that, by listing Wife as a member of S.G.
Communications and assigning to her a 25% interest in the LLC, Husband made a gift to Wife of
aninterest inthe LLC. Further, Wife directs our attention to the fact that she is a signatory to the
operating agreement, and, by itsterms, sheis entitled to 25% of the capital assets upon liquidation
of S.G. Communications. Additionally, Wife notes that she is aso a signatory to the note that
financed the purchase of the initial assets of the LLC, and Husband never secured a release from
Wife of her interest in the LLC. Husband, on the other hand, asserts that Wife failed to establish
donative intent or delivery and, consequently, failed to prove that Husband made a gift to Wife of
theinterestinthe LLC. Rather, Husband asserts that the record shows that he only included Wife's
name in the LLC documents because of advice from counsel that two persons were required to be
listedtoforman LLC. Additionally, Husband notesthat he has alwaysbeen listed on tax documents
as one-hundred (100%) percent owner of S.G. Communications. Notwithstanding both parties
characterizations of the ownership of S.G. Communications, again the record shows that Husband
acquired this enterprise during the parties marriage. Contrary to Wife's contention, we cannot
conclude that Husband intended to transfer to Wife by gift a25% interest inthe LLC. The burden
of proving a gift rests with the party claiming the gift. Dunlap v. Dunlap, 996 S.\W.2d 803, 814
(Tenn. Ct. App. 1998). From a review of the record, we conclude that the evidence does not
preponderate against the tria court’s implicit finding that Wife's 25% ownership interest in S.G.

Communications was not a gift and not the separate property of Wife. Rather, the record supports
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the trial court’s determination that S.G. Communications in its entirety was marital property and

properly included in the marital estate.’

With respect to the trial court’s distribution of marital property, Wife asserts that the tria
court’ sdivision was demonstrably inequitable, such that it was an abuse of discretion. Wife argues
that a number of the factors considered in the division of the marital estate weigh heavily in her
favor. The partieswere married for virtually all of their adult lives, and, with the exception of afew
parcels of land, the parties acquired all of their property during the marriage. The parties are
relatively young and in good health, but Wife contends that Husband has far more vocationa skills,
amuch higher earning capacity, and agreater ability to acquirefuture capital assetsthan Wife. Wife
also points out that the trial court awarded Husband the entirety of his businessinterests, including
the vast majority of the parties' real property holdings. Wife arguesthat thetrial court’sdivision of
the marital estate, which Wife clams resulted in Husband receiving over ninety (90%) percent of
the value of the parties' property, was inequitable and not supported by a preponderance of the

evidence.

7Just prior to oral argument in thismatter, Husband filed, in accordance with Rule 14(c) of the Tennessee Rules
of Appellate Procedure, a Motion for Consideration of Post-Judgment Facts. In this motion, Husband asserted that the
value of S.G. Communications has dramatically diminished in value, due to the fact that the envisioned sal e of the radio
station has fallen through and Husband has been forced to enter into litigation over the matter. At the time of trial, both
parties agreed and the trial court so valued S.G. Communications at $1,850,000.00. Husband contends in his motion
that the current value of the radio station is as little as $250,000.00, based upon lost advertising revenue, risk of losing
the FCC license or receiving fines by the FCC, and damage to the equipment caused by the proposed purchasers of the
radio station.

Simply because Husband isinvolved in litigation over the sale of S.G. Communications does not require this
Court to accept as true his claim that the radio station should be valued at $250,000.00. Further, “Tennessee Rule of
Appellate Procedure 14 may not be used to relitigate the value of an asset, even if that value has changed.” Wade v.
Wade, 897 S.W.2d 702, 722 (Tenn. Ct. App. 1994) (citing Duncan v. Duncan, 672 S.W.2d 765, 768 (Tenn. 1984)).
Therefore, Husband’ s motion was denied, and we will not consider the fact that heiscurrently involved in litigation over
the sale of S.G. Communications.
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Tennesseefollowsthe principleof equitabledistribution of marital property. SeeTenn. Code
Ann. 8§ 36-4-121. Only marital property is subject to equitable division, and an “equitable” division
does not necessarily require an “equal” split. Ellisv. Ellis, 748 SW.2d 424, 427 (Tenn. 1988);
Powell v. Powdl, 124 S\W.3d 100, 107 (Tenn. Ct. App. 2003). Like marital property, marital debt
isalso subject to equitabledivision. Alfordv. Alford, 120 S.W.3d 810, 813 (Tenn. 2003). In making
an equitabledistribution, thetrial court’ s determination isnot guided by legal title. See Tenn. Code
Ann. 8 36-4-121(a)(3) (2001); Langford v. Langford, 421 SW.2d 632, 634 (Tenn. 1967). Rather,
thetrial court must consider all relevant factorsincluding those statutory factors set forth in section
36-4-121(c) of the Tennessee Code. Tenn. Code Ann. 8§ 36-4-121(c); Denton v. Denton, 902 S.w.2d
930, 932 (Tenn. Ct. App. 1995). The trial court’s determinations of marital property and the
equitabledivision of that property are questions of fact. Powell, 124 SW.2d at 103. Inthiscontext,
trial courtsare given broad discretion, and a“trial court’ sdivision of the marital estateisentitled to
great weight on appeal.” Batson v. Batson, 769 S.W.2d 849, 859 (Tenn. Ct. App. 1988) (citing
Edwards v. Edwards, 501 SW.2d 283, 288 (Tenn. Ct. App. 1973)). We will presume the tria
court’ sdivision of marital property to be correct unless the evidence preponderates otherwise. Id.;

Wallace v. Wallace, 733 SW.2d 102, 107 (Tenn. Ct. App. 1987).

Although Wife contends that the trial court’s division resulted in Husband receiving over
90% of the marital estate, after a review of the record, we do not completely agree with Wife's
statement regarding the percentage division of the marital property. Thetrial court valued thetotal
marital estate at $4,121,500.00. Asthebulk of her distribution, Wife received the marital residence

and household furnishings, valued after debt at approximately $200,000.00. Wife also received a
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vehicle valued at $8,000.00 after debt. In addition, Wife received alife estate income interest in a
trust vaued a $600,000.00. Therefore, Wife's portion of the marital property is worth
approximately $800,000.00. Husband received the remainder of the marital estate, valued at
approximately $3,321,500.00. Thus, Husband received approximately eighty (80%) percent of the

marital estate, in contrast to Wife's approximate twenty (20%) percent.

Section 36-4-121(f)(1) of the Tennessee Code authorizesthetrial court to makeadistributive
award of money or other property to one spouse in order to facilitate a distribution of marital
property or when the court determinesthat the distribution of an interest in abusiness, corporation,
or profession would be contrary to law. Tenn. Code Ann. 8 36-4-121(f)(1) (2001). However, this
distributive award of money should be designed “to achieve equity between the parties.” Seeid.
Although thereis case law which provides that a court may award alife estate as part of a property
division, we have found no authority which alowsthetrial court to createatrust where Wifeisonly
entitled to anincomeinterest. SeeBarnhill v. Barnhill, 826 SW.2d 443, 451 (Tenn. Ct. App. 1991).
In addition, the trial court has provided no basis for the establishment of the trust and there is no
issue as to the competency of Wife. Further, by designating that, upon Wife's death “the corpus of
thetrust shall bedivided equally between theparties' children,” thetria court has effectively written
awill for Wife. See Allison v. Allison, 638 SW.2d 394, (Tenn. Ct. App. 1982) (stating that trial
judge has no authority to make awill for a party under the property division statutes). Rather than
awarding Wife adistributive award of money in theform of anincomeinterestin atrust, webelieve

the trial court should have awarded Wife an outright distribution.
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Moreover, after reviewing therecord and in light of the uniquefacts of thiscase, we conclude
that the trial court’ s division of the marital estate in this case was inequitable. The record reflects
that Wife has no more than a sixth grade education and does not speak the English language very
well. Additionally, coupled with her lack of vocational skills, because she has spent virtualy the
entire period of her adult, married life as a homemaker, she has little prospect of improving her
financial statusbeyond what isprovided to her inthismatter. Therecord further indicatesthat Wife
has made significant contributions to the marriage in her capacity as homemaker and parent of the
parties four children. In contrast, Husband retains the educational background and financial
wherewithal to continue to improve his income in the future. He holds a post-graduate level of
education and continuesto have numerous viable businessinterests. The record clearly shows that
the parties began this marriage with very little assets and accumulated the vast mgority of their
wealth during the marriage. In light of the duration of the marriage and the parties’ respective
capacity to improve themselves financially, we simply cannot hold that thetrial court’sdivision of
the marital estate, which awarded Husband property worth approximately 3.3 million dollars and
Wife property worth approximately $800,000, was equitable. Therefore, webelievethat in order to
achieve an equitable distribution of the marital property, Wife should be awarded marital property
valued at $1,500,000. We agree with thetrial court that Wife should be awarded the marital home
at Buckingham Place, the household furnishings located therein, and the 1999 Toyota SiennaVan.
The trial court determined that the marital residence had equity of $175,000, equity in the van of

$8,000, and household furnishings were valued at $25,000.
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Thetria court ordered Husband to pay Wife the sum of $50,000 directly within thirty days
from the entry of the decree. If that amount has not been paid, Husband shall do so immediately.
In view of the fact that the distribution of marital property, as modified, may require liquidation of
assets, and the fact that business decisions may dictate which properties are the better candidate for
liquidation, we deem it necessary to remand this matter to the trial court to construct an equitable
distribution of marital property in accordance with this Court’s modification. The trial court on
remand may hear additional evidence limited to the issue of how the marital property shall be
distributed in order to reach the result set forth hereinabove. Ordinarily, when modifying atrial
court’ sdistribution of marital property, this Court would designate the manner in which the property
is to be distributed. However, in the present case there appears to be little or no liquid assets.
Although there was testimony concerning certain bank accounts, the trial court’s decree does not
mention them, nor do the parties’ briefsfiled inthisCourt. The equity in the marital residence, the
household furnishings, equity in the van, and the $50,000 cash total $258,000. Therefore, Husband
may elect to pay Wife the sum of $1,242,000. In that event, Husband shall receive the remainder

of the marital property, less that awarded to Wife as set forth hereinabove.

Finally, Husband contends that the trial court’s creation of the trust was an impermissible
award of aimony in futuro. Without belaboring the point, the creation of the trust was mentioned
in the section of the divorce decree entitled “ Property Settlement” and was made in the context of
thedistribution of the parties’ property. Thereisnothing toindicatethat thetrial court was ordering
alimony or that it even addressed alimony. Moreover, our above conclusion essentially rendersmoot

Husband' s argument on thisissue.
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C. Child Support

In the divorce decree, the trial court found that Husband' s average monthly income was
$10,176.50. Based upon this figure, the trial court set Husband’s child support obligation at
$3,355.00 per month. Wife contends that the trial court erred by failing to consider the retained
earningsin Husband' s various corporations and not i mputing those amounts to Husband asincome
for child support purposes. SeeWillsv. Wills, No. M2002-02167-COA-R3-CV, 2003 WL 22209357,
at *2 (Tenn. Ct. App. Sep. 25, 2003) (no perm. app. filed). Additionally, Wife argues that thetrial
court did not account for a$100,000.00 option payment Husband received for the purchase of S.G.
Communications, as well as $7,500 per month in rental income Husband received through S.G.
Communications. Consequently, Wife contends that Husband' s average monthly income is more
accurately $16,000.00, and “the appropriate support level is‘ off the chart’ — exceeding $4,621 per

month.”

The child support guidelinesin effect at the time of this hearing, August of 2003, provided
that “where the net income of the obligor parent exceeds $10,000 per month, the custodial parent
must prove by a preponderance of the evidence that child support based on income amounts in
excess of $10,000 per month is reasonably necessary to provide for the needs of the minor
child(ren).” Redmond v. Hunt, No. W2004-00127-COA-R3-JV, 2004 WL 2848385, at *3 (Tenn.
Ct. App. Dec. 10, 2004) (no perm. app. filed) (emphasis added) (citing Tenn. Code Ann. 8
36-5-101(e)(1)(B)(2001) and Tenn. Comp. R. & Regs. 1240-2-4-.04(3)). Therefore, under the

guidelines, Wife had the burden of establishing that support amounts above the statutory cap were
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reasonably necessary to provide for the needs of the parties' children. Although Wife directs our
attention to thefact that Husband’ s average monthly income may indeed bein excess of $10,000.00,
there is no evidence that child support based on income amounts above the cap is reasonably
necessary to provide for the needs of the parties’ children. Nor does the record demonstrate that

Wife advanced thisargument in thetrial court. Accordingly, wefind thisissue to be without merit.

D. Discretionary Costs

The trial court awarded Wife a total of $14,583.00 as discretionary costs in this matter.
Husband appeal s thisaward and argues that only a prevailing party is entitled to discretionary costs
under rule 54.04 of the Tennessee Rules of Civil Procedure. As Husband' s argument goes, Wife

may not be the prevailing party and is, therefore, not entitled to discretionary costs.

“Pursuant torule54.04, trial courtsare vested with widediscretion in awarding discretionary
costs, and this court will not interfere with such an award except upon an affirmative showing that
thetrial court abused itsdiscretion.” Sandersv. Gray, 989 SW.2d 343, 345 (Tenn. Ct. App. 1998)
(citing Perdue v. Green Branch Mining Co., 837 SW.2d 56, 60 (Tenn. 1992); In re McCoy, No.
03A01-9604-CH-00143, 1996 WL 599703, at * 7 (Tenn. Ct. App. Oct. 21, 1996), perm. app. denied
(Tenn. Apr. 7, 1997); Ashford v. Benjamin, No. 02A01-9311-CV-00243, 1994 WL 677607, at *2
(Tenn. Ct. App. Dec.6, 1994) (no perm. app. filed); Faux v. Soears, No. 03A01-9312-CV-00433,
1994 WL 147830, at *2 (Tenn. Ct. App. Apr.26, 1994) (no perm. app. filed)). Although generdly

thetrial court will award discretionary coststo the prevailing party upon a proper application, “tria
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courts are freeto apportion costs between the litigants as the equities of each casedemand.” Id. On
appeal, the appellant bears the burden of showing that no equitable basis supports the trial court’s

apportionment of costs. Seeid.

In this case, Husband relies simply on the argument that Wife cannot be the prevailing party
because sheisnot entitledto any relief. However, it appearsto usthat Wifewasthe prevailing party
at trial and in this Court. Further, Husband has failed to carry his burden of showing an abuse of
discretion on the part of thetrial court. Therefore, inlight of the equitiesin this case, we cannot say

that the trial court abused its discretion in awarding Wife her discretionary costs.

V. CONCLUSION

For the foregoing reasons, we affirm the judgment of the trial court as modified. Costs of

this apped are taxed equally between the Appellant Himelda Fuentes Guzman, and her surety and

the Appellee, Salvador Guzman Alvares, for which execution may issue if necessary.

DAVID R. FARMER, JUDGE
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