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OP1 NI ON

Franks. J.

Plaintiff homebuyers appeal the Trial Court's
di smissal of their suit for rescission of a real estate
contract entered with Defendant.

Plaintiffs contracted to purchase a hone under
construction by Defendant in October of 1993. The contract
i ncluded a Buil der Warranty warranti ng agai nst any structural
defects for a period of 12 nonths fromthe tine of closing or
possessi on whi chever occurred earlier. At the tine the
agreenent was nade, construction had progressed to the point
that the foundation footings were covered, rendering personal
i nspection by plaintiffs inpractical.

Construction was conpleted and the parties cl osed on

t he house in Novenber of 1993. At the closing Plaintiffs



received a Registered Builder New Hone Limted VWarranty. The
warranty recited the foll ow ng:

PURCHASER AGREES THAT THI S REGQ STERED

BU LDER WARRANTY IS IN LI EU OF ALL OTHER

WARRANTI ES, STATUTORY OR OTHERW SE,

EXPRESSED OR | MPLI ED, ALL OTHER

REPRESENTATI ONS MADE BY BUI LDER AND ALL

OTHER OBLI GATIONS OR LI ABILITIES WTH

RESPECT TO SAI D PROPERTY. | MPLI ED

WARRANTI ES OF MERCHANTABI LI TY AND FI TNESS

ARE SPECI FI CALLY EXCLUDED, AND THE

BU LDER S OBLI GATI ON SHALL NOT EXCEED I TS

OBLI GATI ON SET FORTH I N SAI D REA STERED

BU LDER WARRANTY.

The warranty lists various types of possible
deficienci es under specific categories. It also specifies
"Exclusions from New Hone Limted Warranty.” |In addition, the
Plaintiffs received a "Warranty of Conpletion of Construction
in Substantial Conformty with Approved Plans and
Specifications.” This warranty, as its title suggests,
warranted that the construction substantially confornmed with
t he plans and specifications, providing coverage for non-
conformties where the purchasers give witten notice of such
wi thin one year fromthe date of conveyance or occupation
whi chever occurs first. Both warranties were signed by the
parties.

The Plaintiffs occupied the hone and the follow ng
January they noticed cracks in the brick veneer of the house
in three different places and infornmed the Defendant of the
probl em Defendant inspected the cracks shortly thereafter
and suggested that any action be del ayed for several weeks in
order to nonitor any progression of whatever the underlying
probl em mi ght be. The follow ng May, Defendant renoved the
cracked brick veneer, and when he attenpted to replace the
veneer, the Plaintiffs would not permt himto rmake repairs.

| nst ead, upon consulting an attorney, plaintiffs had an

engi neer excavate the areas around the fractured bricks. The

2



engi neer determ ned there were fractures in the concrete bl ock
foundation walls and footings, although the fractured footings
were not displaced. He also determ ned that parts of the
house had been constructed on various types of soil, sone of
whi ch were inappropriate to support foundation structures.

At that juncture, plaintiffs' counsel advised
def endant of the engineer's findings and demanded resci ssion
of the sale, as well as restitution for all of the expenses
and expenditures incurred by the Plaintiffs in connection with
t he house, including attorney's fees. In response, Defendant
of fered to purchase the property, reinburse the Plaintiffs for
their closing costs, and return the fixtures installed in the
home, such as the customdrapes, etc. Plaintiffs rejected
this offer and filed suit for rescission. Defendant answered
t he conpl aint and made an O fer of Judgnent pursuant to Rule
68 of the Tennessee Rules of Cvil Procedure, essentially
offering the sanme terns which had previously been rejected.
Plaintiffs responded by ostensibly accepting the Defendant's
of fer of "rescission"” but noving the Court to issue a Wit of
I nqui ry and Hearing thereon to determ ne the proper anount for
restitution. The Court denied the notion, deem ng the tender
of judgment to have been rejected.

Followng a trial of the issues, the Court dism ssed
the action and this appeal foll owed.

Plaintiffs raise a nunber of issues on appeal, the
essence of which is whether the Trial Court erred in failing
to award rescission and restitution as the appropriate renedy.
They rely nmainly on the case of Robinson v. Brooks, 577 S. W 2d
207 (Tenn. App. 1978), arguing that case, where the Court
awar ded resci ssion as the proper renmedy, controls this case.

W cannot agree.



I n Robi nson the plaintiffs purchased a new hone and
noved in in January of 1976. The hone was situated on a
relatively steep slope. |In February of the follow ng year a
| andsl i de occurred, causing the house to |l ean and eventually
forcing its occupants to vacate the following July. By
contrast, in this case, the evidence reveals that the house,
al t hough havi ng sustained significant cracks inits
foundations, remains level and the walls in plunb. Apparently
everything, including the windows and doors, work properly,
wi t hout binding, and the house itself is habitable.

The basis of the Robinson decision to award
resci ssion was a nutual mstake. Neither plaintiffs nor
def endants knew of the soil problens which resulted in the
| andsl i de and uni nhabitability of the house. In the instant
case, no landslide has occurred. Although it appears that the
Def endant and the Plaintiff were both unaware of the soi
problens, it appears all that has occurred at this juncture is
a fairly significant settling of the house. W agree with the
Trial Court who concluded that at this point in tinme a nutual
m st ake has not been established which creates a basis for
resci ssion.

The Chancel l or found, and we agree, that the
docunents conprising the contractual agreenment between the
parties provide a "conprehensive and conplete warranty with
respect to workmanship and materials with respect to the
house" and obligate the Defendant to repair defects appearing
within the first year which are not specifically excluded. By
inplication, they also require the Plaintiffs to permt the
Def endant an opportunity to make repairs. Plaintiffs
argunent that the limted builder's warranty does not

specifically include structural defects in the foundation



footings and therefore excludes themis wthout nerit.

Mor eover, the evidence adduced at trial by both parties

i ndi cates the defects can be repaired and t he Defendant was
ready and willing to undertake the needed repairs.

Finally, we note as the Robinson Court did, that
"rescission of a contract is not |ooked upon lightly. It is
avai | abl e only under the nost demandi ng circunstances.” W
also note that "the renedy is a discretionary matter which
shoul d be exercised sparingly and only when the situation
demands such."” Janes Cable Partners v. Jamestown, 818 S. W 2d
338(Tenn. App. 1991). In this case, the Chancell or observed
that future events may establish a basis of recision and
restitution as an appropriate renedy, if repairs prove to be
i nadequate to solve the problem However, the evidence to
date is that the problens relating to the defects do not rise
to the |l evel necessary to require rescission as the
appropriate renedy.

We echo the Chancellor's remarks:

We understand the feeling of dissatisfaction that

plaintiffs have with defendant because it is

defendant's work that was not up to satisfaction
structurally speaki ng, but defendant warranted the
work and we think was obligated to correct the work,
and had the right to undertake to do so under the
contract.

Def endant Underwood testifies that it can be

corrected and plaintiffs, through M. M shu, has

denonstrated that the problemcan be corrected. W

think this is not the type of case that occurred in

Robi nson where there was extrenme danage, and there

is no indication that it would have been reasonabl e

to correct the problem

That being the case, we conclude that this

litigation is presently premature and shoul d be

di sm ssed.

We affirmthe judgnment of the Trial Court at

Appel l ants' cost and remand to the Trial Court.



Her schel P. Franks, J.
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Don T. McMirray, J.
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