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SAMUEL L. LEWS, JUDGE
OprPi NI ON

This cause comenced when plaintiff Linda Britton filed a
petition to establish paternity and for child support in Wst
Virginia, pursuant to that state's Uniform Reci procal Support Act
(URESA) . The petition was forwarded to the Grcuit Court for

Cof fee County, Tennessee for prosecution.

Foll owi ng bl ood tests of the parties and the child that
showed the probability of defendant Robert Eugene Kyer being the
father had a probability of 99.99% an "Agreed Order of Paternity"

was ent er ed.

Thereafter, a hearing was held to determ ne the anmount and
necessity of the support order. The defendant introduced evi dence
and a stipulation of the parties regarding the anount of his
i ncome. He introduced evidence for the ten years inmedi ately prior
to the hearing and the parties stipul ated the anount of defendant's
earnings for the first eight years of the child s life. The anount
of defendant's incone was uncontradicted by any proof in the

record.

The trial court awarded plaintiff judgnent in the anount of
$41,940.98 for eighteen years of child support based on 21% of
$199, 718. 93, which was defendant's total income from Septenber 1,

1975 t hrough Decenber 1994.

After defendant had appealed to this court, the trial court
on 10 April 1995, sua sponte wote defendant's counsel and the
Assistant District Attorney, in pertinent part, as follows:

Dear Counsel :

It has been pointed out to nme recently by Professor
Don Paine that an anendnent to the child support

2



gui delines effective Decenber 14, 1994 provides in
paragraph (1) chapter 1240-2-4-.04(e) as follows:
"In cases where initial support is being set, a
judgment nust be entered to include an anmount due
for nmonthly support from the date of the child's
birth or date of separation or date of abandonnent
whi chever is appropriate, until the current support
order is entered. This anount nust be cal cul ated
based upon the guidelines using the average incone
of the obligor over the past two (2) years and is
presuned to be correct unless rebutted by either

party.

The trial court went on to state that the order previously
entered deviated from the guidelines in as much as his order
covered a period of tinme in excess of two years. The trial court
then asked the Assistant District Attorney to draw an order
anending the judgnent, in conpliance with the guideline quoted

above.

The trial court then entered a "Anended Suppl enent al Decree”
in which he found that the anmount of defendant's inconme for the
preceding two years was $22,238.00 or $1,853.00 per nonth, and
after applying the guidelines to the incone, found that the support
of $314.00 per nonth was justified pursuant to the guidelines. The
trial court further found that the defendant owed for 216 nonths
and that the judgnment should be $67,824.00, and entered a
suppl enent al decree awardi ng judgnent in the anount of $67, 824. 00

to the petitioner.

The anmendnent to chapter 1240-2-4-.04(e) provides that the
child support will be based upon the "average i ncone of the obligor

over the past two years and is presuned to be correct unless

rebutted by either party." (enphasis supplied)

As we have stated, the uncontradicted evidence in this
record shows that the inconme of the defendant obligor for the

ei ght een year period was $199, 718. 93, for the peri od Septenber 1975



t hrough Decenber 1994. Applying the guidelines of 21% this

cal cul ates to $41, 940. 98.

The trial court erred in applying presunption since there
i s uncontradicted proof as to the anmount of the defendant's incone.

The presunption was rebutted.

On remand, the trial court shall enter judgnment for the
plaintiff in the amount of $41,940.98, and shall set a reasonable

paynment schedul e based upon the ability of the defendant to pay.

We have considered each of the issues presented by the
defendant. W are of the opinion that the preponderance of the
evidence fully supports the findings of the trial court, and the

remai ni ng i ssues are without nerit.

It therefore results that the judgnent of the trial court
as nodified is affirmed and the cause is remanded to the tria
court for any further necessary proceedings. Costs on appeal are

taxed to the plaintiff/appellee.

SAMUEL L. LEWS, JUDGE

CONCUR:

BEN H. CANTRELL, JUDGE

WLLIAM C. KOCH, JR, JUDGE






