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OP1 NI ON

Fr anks. J.

In this nmedical mal practice action, the Trial Court
granted defendant's notion for summary judgnent and the issue
on appeal franed by plaintiffs is "the Trial Court erred in
sustai ning the defendant, Dr. Wayne R Wtt's notion for
summary j udgnent".

The conpl ai nt charges defendant extracted all of

plaintiff Betty Keith's teeth and "did not prescribe



antibiotics . . . which under the circunstances then and there
existing was a violation of the standard of care".

Def endant, an oral surgeon, filed a notion for
summary judgnent attaching his own affidavit and depositions
of other oral surgeons, which state defendant did not deviate
fromthe standard of acceptable, professional practice for
oral and mexill ofacial surgeons in his treatnment of plaintiff.
Plaintiffs' response to the notion contained the deposition of
St ephen R Cobble, a general dentist, and a letter fromDr.
Cobbl e attached as an exhibit to plaintiffs' attorney's
af fidavit.

In order to recover in a nmedical mal practice action,
T.C. A 29-26-115 requires evidence of "the recogni zed standard
of acceptabl e professional practice in the profession and the
specialty thereof, if any, that the defendant practices in the
comunity in which he practices or in a simlar community at
the tine the alleged injury or wong occurred”; and that "the
def endant acted with less than or failed to act with ordinary
and reasonabl e care in accordance with such standard . . . ."
Dr. Cobble's deposition is replete with evidence of the course
of treatnment Dr. Cobble would have foll owed, and his opinion
as to what treatnent shoul d have been adm nistered. However,
he did not testify that he knew the standard of acceptable
prof essional practice, as required by the statute, and that
the defendant failed to act wwth ordinary and reasonabl e care
in accordance with such standard.

Plaintiffs' attorney's affidavit states that "Dr.
Cobbl e had declined to sign an affidavit in defense of the
notion for summary judgnment. And further, that the letter
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attached to the affidavit was witten by Dr. Cobble dated
January 24, 1990, which the attorney received. The pertinent
part of the letter relied upon is:
My professional opinion, based upon a reasonable
degree of nedical certainty, is that when you do
oral surgery with a known existing infection, and a
massi ve of bacterema is clearly anticipated, and
where you cannot possibly nake the oral cavity
aseptic, the standard of care is to adm nister
antibiotics prior to or at the tinme of surgery.
Addi tionally, when perform ng oral surgery, if
corticosteroids are indicated to suppress the imune
system as it was indicated in this situation, the
standard of care is to adm nister antibiotics.
There was a violation of those standards of care in
Ms. Keith's oral surgery."
Tennessee Rules of Cvil Procedure Rule 56.05
provi des:
supporting and opposing affidavits shall be nade on
personal know edge, shall set forth such facts as
woul d be adm ssible in evidence, and shall show
affirmatively that the affiant is conpetent to
testify to the matters stated therein.
The letter appended to the affidavit of plaintiffs' attorney
was i nadm ssi bl e because it was not verified. See Keystone
I nsurance Co. v. Giffith, 659 S . W2d 364, 366 (Tenn. App.
1983), and does not neet the requirenment of Rule 56.05
TRCP
The Trial Court's determ nation that plaintiffs'
response to the notion for summary judgnent did not dispute
the evidence that the defendant did not deviate fromthe
standard of professional care is affirmed. See Byrd v. Hall,

847 S.W2d, 208 (Tenn. 1993). The cause is remanded at

plaintiffs' cost.
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