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I t  i s  u n d i s p u t e d  t h a t  CSX f o r ma l l y  a n d  p r o p e r l y  a b a n d o n e d  t h e  r i g h t - o f - wa y .

2

Thi s  a c t i on wa s  or i gi na l l y i ns t i t u t e d a s  a  de c l a r a t or y

j udgme nt  a c t i on,  s e e ki ng t he  c our t ’ s  de t e r mi na t i on a s  t o  owne r s hi p

of  a  t r a c t  of  l a nd ove r  whi c h CSX a nd i t s  pr e de c e s s or  i n  t i t l e

f or me r l y he l d a  r i ght - of - wa y f or  r a i l r oa d t r a c ks . 1  The  pl a i nt i f f s

f ur t he r  a s ke d t he  c our t  t o  de c l a r e  whe t he r  t he  Ci t y of  Fr i e nds vi l l e

( he r e i na f t e r  r e f e r r e d t o  a s  Ci t y)  ha d c onduc t e d a c t i vi t i e s  on t he i r

pr ope r t y whi c h r e s ul t e d i n  a  t a ki ng by i nve r s e  c onde mna t i on.   The

Ci t y of  Fr i e nds vi l l e ,  i n  due  c our s e ,  f i l e d a n a ns we r  t o  t he

c ompl a i nt  a nd a  c ount e r c l a i m.   I n  i t s  a ns we r ,  t he  Ci t y de ni e d t ha t

t he  pl a i nt i f f s  we r e  t he  owne r s  of  t he  pr ope r t y i n  que s t i on a nd

a dmi t t e d t ha t  i t  ha d c onduc t e d c e r t a i n  a c t i vi t i e s  upon t he  pr ope r t y

c l a i me d by t he  pl a i nt i f f s .   I n  t he  c ount e r c l a i m,  t he  Ci t y s ought  t o

c onde mn t he  s ubj e c t  pr ope r t y t hr ough t he  e xe r c i s e  of  t he  powe r

e mi ne nt  doma i n s houl d t he  c our t  de t e r mi ne  t ha t  t he  pl a i nt i f f s  we r e ,

i n f a c t ,  t he  owne r s  of  t he  pr ope r t y.   The  t r i a l  c our t  r e s ol ve d t he

i s s ue  of  owne r s hi p a ga i ns t  t he  a ppe l l a nt  a nd a wa r de d a t t or ne y’ s

f e e s  pur s ua nt  t o  T. C. A.  §  29- 16- 123( b) .   The  Ci t y a ppe a l s  f r om t he

a wa r d of  a t t or ne y’ s  f e e s .   We  va c a t e  t ha t  pa r t  of  t he  j udgme nt  of

t he  t r i a l  c our t  a wa r di ng a t t or ne y’ s  f e e s  t o t he  pl a i nt i f f s .

HI STORY OF THE CASE
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Thi s  c a s e  ha s  a  l ong a nd t or t ur e d hi s t or y.   We  wi l l  f i r s t  s e t

out  i n  c hr onol ogi c a l  or de r  t he  pl e a di ngs ,  mot i ons ,  or de r s ,  e t c . ,

whi c h we  ha ve  de e me d t o  be  ma t e r i a l  t o  t he  i s s ue s  unde r  c ons i de r -

a t i on.

1. On J ul y 7,  1989,  t he  pl a i nt i f f s  f i l e d t he i r  c om-
pl a i nt  s e e ki ng a  de c l a r a t or y j udgme nt  t ha t  t he y
we r e  t he  owne r s  of  t he  pr ope r t y i n  que s t i on on t he
t he or y t ha t  t he  pr ope r t y r e ve r t e d t o  t he m upon
a ba ndonme nt  by t he  r a i l r oa d or  t he y ha d a c qui r e d
t he  pr ope r t y by a dve r s e  pos s e s s i on.   The y f ur t he r
s ought  i nj unc t i ve  r e l i e f  a nd a  de t e r mi na t i on of
whe t he r  t he r e  ha d be e n a  t a ki ng pur s ua nt  t o t he
“ I nve r s e  Conde mna t i on St a t ut e , ”  T. C. A.  §  29- 16- 123.

2. On Fe br ua r y 28,  1990,  t he  Ci t y of  Fr i e nds vi l l e
f i l e d a  mot i on f or  s umma r y j udgme nt  on t he  que s t i on
of  owne r s hi p.

3. On J une  9,  1990,  t he  Ci t y’ s  mot i on f or  s umma r y
j udgme nt  wa s  ove r r ul e d.

4. On Oc t obe r  2 ,  1990,  t he  Ci t y f i l e d a n  a ns we r  a nd
c ount e r c l a i m.   I n  t he  a ns we r ,  t he  Ci t y de ni e d t ha t
t he  pl a i nt i f f s  owne d t he  pr ope r t y i n  que s t i on.   The
Ci t y a dmi t t e d t ha t  i t  ha d be gun c ons t r uc t i on a c t i -
v i t i e s  on t he  pr ope r t y wi t h t he  i nt e nt i on of  c on-
s t r uc t i ng a  “ Gr e e nbe l t  Pa r k”  a nd r e c r e a t i on f a c i l -
i t y.

The  a ns we r  wa s  l a t e r  a me nde d t o  s t a t e  t ha t :  

The  de f e nda nt  a dmi t s  t ha t  i t  c l e a ne d,  gr a de d
a nd s e e de d a  por t i on of  t he  pr ope r t y c l a i me d by
pl a i nt i f f s  wi t h t he  i ni t i a l  i nt e nt i on of  de ve l opi ng
a  gr e e nbe l t  pa r k a nd r e c r e a t i on f a c i l i t i e s  a s
a l l e ge d i n pa r a gr a ph 5 of  t he  c ompl a i nt ,  but  de ni e s
t ha t  c ons t r uc t i on of  t he  pr opos e d pa r k wa s  e ve r
be gun a nd de ni e s  t he  r e ma i ni ng a l l e ga t i ons  c on-
t a i ne d i n  pa r a gr a ph 5 of  t he  c ompl a i nt .



4

I n i t s  c ount e r c l a i m t he  Ci t y s ought  t o  di -
r e c t l y  c onde mn t he  pr ope r t y i f  t he  i s s ue s  of  owne r -
s hi p we r e  r e s ol ve d a ga i ns t  i t .

5 . On Oc t obe r  3 ,  1990,  t he  pl a i nt i f f s  f i l e d  a  mot i on
t o bi f ur c a t e  t he  i s s ue  of  owne r s hi p f r om t he  i s s ue s
of  i nve r s e  c onde mna t i on a nd di r e c t  c onde mna t i on.

6. On Oc t obe r  19,  1990,  a n or de r  wa s  e n t e r e d,  by
a gr e e me nt  of  t he  pa r t i e s ,  bi f ur c a t i ng t he  i s s ue  of
owne r s hi p f r om “ [ a ] l l  i s s ue s  r e l a t e d t o i nve r s e
c onde mna t i on,  c onde mna t i on a nd da ma ge s . ”

7. On J ul y 25,  1991 t he  Ci t y f i l e d a  mot i on f or  pa r -
t i a l  s umma r y j udgme nt  on t he  i s s ue  of  a dve r s e
pos s e s s i on by t he  pl a i nt i f f s .

8 . On Nove mbe r  19,  1991,  t he  pl a i nt i f f s  f i l e d a  mot i on
f or  s umma r y j udgme nt  on t he  i s s ue  of  owne r s hi p.

9. On Nove mbe r  19,  1991,  a n or de r  wa s  e nt e r e d s e t t l i ng
t he  c ont r ove r s y be t we e n t he  pl a i nt i f f s  a nd CSX.
( CSX wa s  no l onge r  a  pa r t y  t o  t hi s  a c t i on a nd i s
not  a  pa r t y  t o  t hi s  a ppe a l .

10. On Fe br ua r y  4,  1992,  a n or de r  of  vol unt a r y di s -
mi s s a l  wa s  e nt e r e d a s  t o  t he  Ci t y’ s  c ount e r c l a i m.

11. On Ma y 19,  1992,  a n or de r  wa s  e nt e r e d gr a nt i ng t he
Ci t y’ s  mot i on f or  pa r t i a l  s umma r y j udgme nt  on t he
i s s ue  of  a dve r s e  pos s e s s i on.

12. On Ma y 19,  1992,  a n or de r  wa s  e nt e r e d s us t a i ni ng t he
pl a i nt i f f s ’  mot i on f or  s umma r y j udgme nt .   The  or de r
s us t a i ni ng t he  s umma r y j udgme nt  pr ovi de d a s  f ol l ows
a s  i t  r e l a t e d t o  t he  i s s ue s  be f or e  us  on a ppe a l :

1 .  . . .

2 .   Be c a us e  t he r e  i s  no ge nui ne  i s s ue  of  ma t e r i a l
f a c t ,  t he  pl a i nt i f f s ’  Mot i on f or  Summa r y J udgme nt  i s
s us t a i ne d a nd t i t l e  t o  t he  pr ope r t y unde r l yi ng t he
a ba ndone d CSX Ra i l r oa d r i ght - of - wa y i s  c onf i r me d i n
t he  pl a i nt i f f s  i n  a c c or da nc e  wi t h t he  s ur ve y of
Bl ount  Sur ve ys ,  I nc . ,  da t e d t he  24t h da y of  Ma r c h,
1992.   . . .  



5

3.   Pl a i nt i f f s  a r e  e nt i t l e d t o de c l a r a t or y r e l i e f  a s
f ol l ows :

( a ) The  r i ght - of - wa y of  t he  De f e nda nt ,
CSX Tr a ns por t a t i on ,  I nc . ,  a nd i t s  pr e de c e s s or
i n t i t l e  wa s  a ba ndone d i n  1984 . . .  a nd t ha t
t i t l e  . . .  i s  ve s t e d i n t he  pl a i n t i f f s  a s
a dj oi ni ng pr ope r t y owne r s .

( b) Tha t  t he  Ci t y of  Fr i e nds vi l l e  ha s  no
i nt e r e s t  i n  or  c l a i m t o t he  a ba ndone d r a i l r oa d
r i ght - of - wa y . . .  .

( c ) Tha t  t he  Ci t y of  Fr i e nds vi l l e  i s
e nj oi ne d f r om us i ng Pl a i nt i f f s ’  pr ope r t y i n  a
ma nne r  i nc ons i s t e nt  wi t h p l a i nt i f f s ’  r i ght s
a nd t i t l e  t he r e i n unl e s s  a nd unt i l  t he  c our t
de t e r mi ne s  t ha t  t he  pr ope r t y ha s  be e n i n-
ve r s e l y c onde mne d by t he  Ci t y of  Fr i e nds vi l l e
or  unl e s s  a  c onde mna t i on pr oc e e di ng i s  i ni t i -
a t e d by t he  Ci t y of  Fr i e nds vi l l e .

4 . . . .  .

5 . The  i s s ue  of  whe t he r  or  not  t he  Ci t y of
Fr i e nds vi l l e  i s  obl i ga t e d f or  t he  pl a i nt i f f s ’
a t t or ne y’ s  f e e s  i s  r e s e r ve d pe ndi ng a  de t e r mi na t i on
by t he  c our t  a s  t o  whe t he r  or  not  t he  Ci t y of
Fr i e nds vi l l e  ha s  i nve r s e l y c onde mne d t he  pr ope r t y i n
que s t i on a nd t he  s ubmi s s i on by pl a i nt i f f s ’  c ouns e l
of  a n i t e mi z e d a ppl i c a t i on f or  a t t or ne y f e e s .

13. On Fe br ua r y 3,  1993,  t he  pl a i nt i f f s  f i l e d a  mot i on
f or  a t t or ne y’ s  f e e s  unde r  t he  pr ovi s i ons  of  T. C. A.
§ 29- 16- 123( b) .   ( I nve r s e  Conde mna t i on St a t ut e ) .

14. On Fe br ua r y 10,  1993,  t he  pl a i nt i f f s  f i l e d  a n
a me nde d mot i on f or  a t t or ne y’ s  f e e s  a s ki ng f or
a ddi t i ona l  f e e s  pur s ua nt  t o  t he  pr ovi s i ons  of  T. C. A.
§ 29- 17- 812.   ( Aba ndonme nt  of  a  c onde mna t i on a c -
t i on) .

15. On J a nua r y 10,  1995,  t he  pl a i nt i f f s  f i l e d a nd s e r ve d
on t he  Ci t y a  “ Not i c e  of  He a r i ng. ”   The  not i c e
pr ovi de d t ha t  t he  “ pl a i nt i f f s  wi l l  c a l l  up f or
he a r i ng a l l  r e ma i ni ng i s s ue s  i nc l udi ng t he i r  mot i on
f or  a n a wa r d of  a t t or ne y f e e s ,  e ngi ne e r i ng e xpe ns e s ,
a nd c os t s  r e l a t e d t o  t he  de f e nda nt ’ s  a t t e mpt e d
‘ t a ki ng’  of  pl a i nt i f f s  pr ope r t y. ”   An a f f i da vi t  i n
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Se v e r a l  o t h e r  i n t e r v e n i n g  mo t i o n s ,  o r d e r s  a n d  o t h e r  d o c u me n t s  we r e  f i l e d  b u t

n o n e  a r e  d e e me d  t o  b e  ma t e r i a l  t o  t h e  i s s u e s  b e f o r e  t h i s  c o u r t .

6

s uppor t  of  t he  mot i on f or  a n a wa r d of  a t t or ne y f e e s
wa s  f i l e d a s  a n a t t a c hme nt  t o  t he  not i c e .   ( Empha s i s
a dde d.

16. On Fe br ua r y 16,  1995,  t he  c our t  e nt e r e d a  j udgme nt
t he  body of  whi c h i s  s e t  out  i n  t ot o a s  f ol l ows :

Thi s  c a us e  c a me  on t o  be  he a r d on t hi s
t he  31s t  da y of  J a nua r y,  1995,  be f or e  t he
Honor a bl e  W.  Da l e  Young,  J udge  of  t he  Ci r c ui t
Cour t  f or  Bl ount  Count y,  Te nne s s e e ,  upon t he
pl a i nt i f f s ’  not i c e  of  he a r i ng a nd t he  pl a i n-
t i f f s ’  mot i ons  f or  a n a wa r d of  a t t or ne ys  f e e s
a nd c os t s .   On t he  c a l l i ng of  t he  c a s e ,  t he
c our t  he a r d a r gume nt  of  c ouns e l ,  r e vi e we d t he
pl e a di ngs  a nd t he  a f f i da vi t  of  pl a i nt i f f s ’
c ouns e l  a nd pl a i nt i f f s  t e nde r  of  pr oof  t he r e -
on.

The  c our t  t he n de t e r mi ne d t ha t  t he  pl a i n-
t i f f s  we r e  e nt i t l e d t o  r e c ove r y of  t he i r
a t t or ne y f e e s ,  e ngi ne e r i ng e xpe ns e s ,  a nd c os t s
pur s ua nt  t o  t he  pr ovi s i ons  of  Te nn.  Code  Ann.
§ 29- 17- 123( b)  a nd t ha t  t he  a t t or ne y f e e s  a nd
c os t s  t ot a l i ng $16, 983. 46 we r e  r e a s ona bl e  a nd
ne c e s s a r y.

I t  i s  t he r e f or e ,  a c c or di ngl y,  ORDERED,
ADJ UDGED a nd DECREED by t he  c our t  t ha t  t he
pl a i nt i f f s  s ha l l  ha ve  a nd r e c ove r  f r om t he
de f e nda nt ,  Ci t y of  Fr i e nds vi l l e ,  t he  s um of
$16, 983. 46 f or  whi c h e xe c ut i on ma y i s s ue  i f
ne c e s s a r y a f t e r  t hi r t y  ( 30)  da ys .

The  c os t s  of  t hi s  c a us e  a r e  t a xe d t o t he
Ci t y of  Fr i e nds vi l l e  . . .  . 2

I SSUES

I t  i s  f r om t h i s  j udgme nt  t ha t  t he  Ci t y ha s  a ppe a l e d a nd

pr e s e nt s  t he  f ol l owi ng i s s ue s  f or  our  r e vi e w:
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1. Di d t he  t r i a l  c our t  e r r  i n  a wa r di ng pl a i nt i f f s ’
c os t s ,  e ngi ne e r i ng a nd a t t or ne y’ s  f e e s  wi t hout  a
t r i a l  on t he  i s s ue  of  i nve r s e  c onde mna t i on?

2. Di d t he  t r i a l  c our t  e r r  i n  de t e r mi ni ng t ha t  a n
i nve r s e  c onde mna t i on ha d oc c ur r e d whe n a t  t he  s a me
t i me  a nd on t he  s a me  f a c t s  i n  Br i c ke l l ,  e t  a l  v .
Ci t y of  Fr i e nds vi l l e ,  i t  de t e r mi ne d t ha t  no
i nve r s e  c onde mna t i on ha d oc c ur r e d?

3. Di d t he  t r i a l  c our t  e r r  i n  de t e r mi ni ng t ha t  a n
i nve r s e  c onde mna t i on ha d oc c ur r e d whi l e  f a i l i ng t o
a s s e s s  da ma ge s  a nd a wa r d de f e nda nt  t he  c onde mne d
pr ope r t y.

DI SCUSSI ON

Fi r s t l y,  we  wi l l  obs e r ve  t ha t ,  p r oc e dur a l l y,  t h i s  c a s e  i s

s ome wha t  of  a  mys t e r y t o  us .   I t  a ppe a r s  t o  ha ve  be c ome  bogge d down

i n a  qua gmi r e  of  pl e a di ngs ,  e xhi bi t s ,  mot i ons ,  e t c . ,  t o  s uc h a n

e xt e nt  t ha t  t he  pa r t i e s  l os t  s i ght  of  t he  i s s ue s  pr ope r l y pe ndi ng

be f or e  t he  c our t .

At  t he  he a r i ng  whi c h ga ve  r i s e  t o  t he  f i na l  j udgme nt ,  t he

c our t  he a r d no e v i de nc e  a nd none  wa s  of f e r e d e xc e pt  a s  t o  t he

a mount  a nd r e a s ona bl e ne s s  of  t he  pl a i nt i f f s ’  a t t or ne y’ s  f e e s .

The r e  wa s  no e xpr e s s  a dj udi c a t i on on t he  i s s ue  of  i nve r s e  c onde mna -

t i on,  e ve n t hough,  i n  i t s  or de r  gr a nt i ng t he  pl a i nt i f f s ’  mot i on f or

s umma r y j udgme nt ,  t he  i s s ue  of  whe t he r  t he  Ci t y of  Fr i e nds vi l l e  i s

obl i ga t e d f or  t he  pl a i nt i f f s ’  a t t or ne y’ s  f e e s  wa s  s pe c i f i c a l l y

r e s e r ve d pe ndi ng a  de t e r mi na t i on by t he  c our t  a s  t o  whe t he r  or  not
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t he  Ci t y of  Fr i e nds vi l l e  ha s  i nve r s e l y c onde mne d t he  pr ope r t y i n

que s t i on.   

The r e  ha s  be e n no f i ndi ng t ha t  a n i nve r s e  c onde mna t i on  ha s

oc c ur r e d;  or ,  wha t ,  i f  anyt hi ng,  wa s  t a ke n;  t he  i nt e r e s t ,  i f  any,

t ha t  wa s  a c qui r e d by t he  de f e nda nt  be c a us e  of  a  t a ki ng,  nor  wa s

t he r e   a  f i ndi ng of  da ma ge s ,  i f  a ny,  t o  whi c h t he  pl a i nt i f f s  we r e

e nt i t l e d.   Si nc e  t he  pl a i nt i f f s ’  “ Not i c e  of  He a r i ng”  c a l l e d up “ a l l

r e ma i ni ng i s s ue s ”  i n  t he  c a s e  f or  he a r i ng on J a nua r y 31,  1995,  we

wi l l  pr e s ume  t ha t  t he  c our t  de t e r mi ne d t ha t  a l l  i s s ue s  not

a ddr e s s e d i n  t he  f i na l  j udgme nt  we r e  wi t hout  me r i t .   I f  t he  i s s ue s

we r e  pr ope r l y be f or e  t he  c our t ,  i t  wa s  t he  t r i a l  c our t ’ s  dut y t o

de c i de  t he  i s s ue s  be t we e n t he  pa r t i e s .   “ We  a r e  not  a t  l i be r t y  t o

pr e s ume ,  e ve n i n  t he  a bs e nc e  of  a n e xpr e s s  r ul i ng t he r e on,  t ha t  t he

t r i a l  c our t  ove r l ooke d a  vi a bl e  i s s ue  i n  t he  c a s e .  Conve r s e l y,  a

publ i c  of f i c i a l ,  i n  t he  a bs e nc e  of  pr oof  t o  t he  c ont r a r y,  i s

pr e s ume d t o  do hi s  dut y.  Se e  St a t e  e x r e l .  Bi ggs  v.  Ba r c l a y ,  216

S. W. 2d 711 ( Te nn.  1948) .   The r e f or e ,  we  mus t  pr e s ume  t ha t  t he  t r i a l

j udge  c or r e c t l y  a nd a de qua t e l y c ons i de r e d a l l  i s s ue s  pr ope r l y

pr e s e nt e d a nd t ha t ,  a bs e nt  a  s howi ng t o  t he  c ont r a r y,  t he  j udgme nt

i s  c ompl e t e  i n e ve r y r e s pe c t .  A s i l e nt  r e c or d i s  i ns uf f i c i e nt  t o

de mons t r a t e  t he  c ont r a r y. ”    Br ooks i de  Mi l l s ,  I nc . ,  v .  The  Wi l l i a m

Ca r t e r  Compa ny,  e t  a l . ,  a n unr e por t e d opi ni on of  t hi s  c our t  f i l e d

Nove mbe r  29,  1994.



3
Th i s  s e c t i o n  o f  t h e  c o d e  wa s  r e wr i t t e n  b y  a n  a me n d me n t  e n a c t e d  i n  1 9 9 4 ,

e f f e c t i v e  Ma y  9 ,  1 9 9 4 .   Th e  s e c t i o n  s e t  o u t  a b o v e  i s  q u o t e d  a s  o f  t h e  d a t e  t h i s

a c t i o n  wa s  i n i t i a t e d .   
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At  t he  J a nua r y 31,  1995,  he a r i ng i t  wa s  t he  pos i t i on of  t he

pl a i nt i f f s  t ha t  t he r e  we r e  no ot he r  a nd f ur t he r  i s s ue s  t ha t

r e qui r e d pr oof  ot he r  t ha n t ha t  r e qui r e d f or  a n a wa r d of  a t t or ne y’ s

f e e s  a nd t he  pl a i nt i f f s  f a i l e d t o  pr e s e nt  f ur t he r  pr oof .  I n

a ddr e s s i ng t he  c our t ,  p l a i nt i f f s ’  a t t or ne y s t a t e d i nt e r  a l i a :

  I t ’ s  t r ue  we ’ r e  not  he r e  on s umma r y j udgme nt ,  Your
Honor ,  but  i t ’ s  t r ue  we  we r e  he r e  pr e pa r e d t o  r e s ol ve
t hi s  e nt i r e  ma t t e r  a nd I  t hi nk i t  c a n be  r e s ol ve d
r e a l l y  qui t e  br i e f l y j us t  by r e a di ng wha t  t he  Ci t y ha s
done .   I f  t he y’ ve  got  a nyt hi ng t ha t  s a ys  t he y di dn’ t
do wha t  t he y s wor e  — di dn’ t  s we a r ,  wha t  t he y r e s ponde d
i n t he i r  a ns we r  t ha t  t he y di d t he n t he i r  a ns we r  be l i e s
wha t e ve r  t e s t i mony t ha t  ma y be  be c a us e  t he y out l i ne
f a c t s  t ha t  c ons t i t ut e  a n a t t e mpt e d t a ki ng of  t he s e
pl a i nt i f f s ’  pr ope r t y a nd I  don’ t  t h i nk t he r e ’ s  a ny
di s put e  wha t s oe ve r  a bout  i t  but  be c a us e  t ha t  mi ght
pos s i bl y be  a n  i s s ue  of  f a c t  we  c a l l e d t ha t  i s s ue  up
f or  he a r i ng t oda y.   ( Empha s i s  a dde d) .  . . .  Our  pr oof
s i mpl y woul d be  on di r e c t  wha t  t he y s a y i n  t he i r
a ns we r ,  wha t  t he i r  pl e a di ngs  s a y t ha t  t he y di d.

T. C. A.  §  29- 17- 812,  a t  t he  t i me s  ma t e r i a l  t o t hi s  a c t i on,

pr ovi de d i n  pe r t i ne nt  pa r t  a s  f ol l ows : 3

29- 17- 812.   Cos t s  of  t r i al .  — ( a ) . . .

( b)   The  St a t e  c our t  ha vi ng j ur i s di c t i on of  a  pr oc e e d-
i ng i ni t i a t e d by a ny pe r s on a ge nc y,  or  ot he r  e nt i t y  t o
a c qui r e  r e a l  pr ope r t y by c onde mna t i on s ha l l  a wa r d t he
owne r  of  a ny r i ght ,  or  t i t l e  t o,  or  i nt e r e s t  i n ,  s uc h
r e a l  pr ope r t y s uc h s um a s  wi l l  i n  t he  opi ni on of  t he
c our t  r e i mbur s e  s uc h owne r  f or  hi s  r e a s ona bl e  c os t s ,
di s bur s e me nt s  a nd e xpe ns e s ,  i nc l udi ng r e a s ona bl e
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a t t or ne y,  a ppr a i s a l  a nd e ngi ne e r i ng f e e s ,  a c t ua l l y
i nc ur r e d ( e mpha s i s  a dde d)  be c a us e  of  c onde mna t i on
pr oc e e di ngs ,  i f :

( 1)  . . .

( 2)   The  pr oc e e di ng i s  a ba ndone d by t he  a c qui r i ng
pa r t y.

I t  i s  s i gni f i c a nt  t o not e  t ha t  t he  t r i a l  c our t  ma de  no a wa r d

unde r  T. C. A.  §  29- 17- 812( b) ( 2)  a s  s e t  out  a bove .   I n  de c l i ni ng t o

do s o,  t he  c our t  wa s  e mi ne nt l y  c or r e c t .   The  onl y e vi de nc e  r e l a t i ng

t o e xpe ns e s  i nc ur r e d be c a us e  of  t he  c ount e r c l a i m wa s  a  s i ngl e  e nt r y

i n t he  i t e mi z e d e xhi bi t  t o t he  pl a i nt i f f s ’  a t t or ne y’ s  a f f i da vi t

r e ga r di ng a t t or ne y’ s  f e e s .   I n hi s  i t e mi z e d e xhi bi t ,  p l a i nt i f f s ’

a t t or ne y l i s t s  0 . 66 hour s  e xpe nde d f or  “ l e t t e r  t o  c l i e nt s ,  r e vi e w

c ount e r - c ompl a i nt ,  or de r ,  mot i on,  e t c . ”   Ne i t he r  t hi s  c our t  nor  t he

t r i a l  c our t  c a n de t e r mi ne  f r om t he  e vi de nc e  pr e s e nt e d by wa y of

a f f i da vi t  wha t  por t i on of  t he  0. 66 hour s  wa s  r e l a t e d t o  t he  “ r e vi e w

of  t he  c ount e r c l a i m. ”   The r e f or e ,  t he  pl a i nt i f f s  f a i l e d t o

e s t a bl i s h wi t h t he  r e qui s i t e  c e r t a i nt y t he  e xpe ns e s ,  i f  a ny,

“ a c t ua l l y  i nc ur r e d”  a s  a  r e s ul t  of  t he  i ns t i t ut i on of  c onde mna t i on

pr oc e e di ngs  by t he  Ci t y.

T. C. A.  §  29- 16- 123 pr ovi de s  a s  f ol l ows :

29- 16- 123.  Ac t i on i ni t i at e d by owne r .  — ( a )   I f ,
howe ve r ,  s uc h pe r s on or  c ompa ny ha s  a c t ua l l y  t a ke n
pos s e s s i on of  s uc h l a nd,  oc c upyi ng i t  f or  t he  pur pos e s
of  i nt e r na l  i mpr ove me nt ,  t he  owne r  of  s uc h l a nd ma y
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pe t i t i on f or  a  j ur y of  i nque s t ,  i n  whi c h c a s e  t he  s a me
pr oc e e di ngs  ma y be  ha d,  a s  ne a r  a s  ma y be ,  a s  he r e i n-
be f or e  pr ovi de d;  or  he  ma y s ue  f or  da ma ge s  i n  t he
or di na r y wa y,  i n  whi c h c a s e  t he  j ur y s ha l l  l a y of f  t he
l a nd by me t e s  a nd bounds  a nd a s s e s s  t he  da ma ge s ,  a s
upon t he  t r i a l  of  a n a ppe a l  f r om t he  r e t ur n of  a  j ur y
of  i nque s t .

 
( b)   Addi t i ona l l y ,  t he  c our t  r e nde r i ng a  j udgme nt

f or  t he  pl a i nt i f f  ( e mpha s i s  a dde d)  i n  a  pr oc e e di ng
br ought  unde r  s ubs e c t i on ( a )  of  t hi s  s e c t i on,  a r i s i ng
out  of  a  c a us e  of  a c t i on  i de nt i c a l  t o  a  c a us e  of
a c t i on t ha t  c a n be  br ought  a ga i ns t  t he  Uni t e d St a t e s
unde r  28 U. S. C.  §  1346( a ) ( 2)  or  §  1491,  or  t he  a t t or -
ne y  ge ne r a l  or  c hi e f  l e ga l  of f i c e r  of  a  pol i t i c a l
s ubdi vi s i on of  t he  s t a t e  e f f e c t i ng a  s e t t l e me nt  of  a ny
s uc h pr oc e e di ng,  s ha l l  de t e r mi ne  a nd a wa r d or  a l l ow t o
s uc h pl a i nt i f f ,  a s  a  pa r t  of  s uc h j udgme nt  or  s e t t l e -
me nt  s uc h s um a s  wi l l  i n  t he  opi ni on of  t he  c our t ,  or
t he  a t t or ne y ge ne r a l  or  c hi e f  l e ga l  of f i c e r  of  a
pol i t i c a l  s ubdi vi s i on of  t he  s t a t e  r e i mbur s e  s uc h
pl a i nt i f f  f or  hi s  r e a s ona bl e  c os t s ,  di s bur s e me nt s  a nd
e xpe ns e s ,  i nc l udi ng r e a s ona bl e  a t t or ne y,  a ppr a i s a l ,
a nd e ngi ne e r i ng f e e s ,  a c t ua l l y  i nc ur r e d be c a us e  of
s uc h pr oc e e di ng.

Cl e a r l y ,  T. C. A.  §  29- 16- 123( b)  r e qui r e s  a s  a  c ondi t i on

pr e c e de nt  t o  a n a wa r d of  a t t or ne y’ s  f e e s ,  t ha t  t he  pl a i nt i f f  be

s uc c e s s f ul  i n  obt a i ni ng a  j udgme nt  unde r  t he  pr ovi s i ons  of  T. C. A.

§ 29- 16- 123( a ) .   He r e  t he  c ondi t i on  pr e c e de nt  wa s  not  me t .   No

j udgme nt  wa s  r e nde r e d i n  f a vor  of  t he  pl a i n t i f f  on  t he  i s s ue  of

i nve r s e  c onde mna t i on.   The r e f or e ,  i t  wa s  e r r or  f or  t he  t r i a l  c our t

t o  ma ke  a n a wa r d of  a t t or ne y’ s  f e e s  unde r  t hi s  s e c t i on.

We  wi s h t o  not e  t ha t  t he  Te nne s s e e  Rul e s  of  Evi de nc e  we r e

a dopt e d e f f e c t i ve  J a nua r y 1,  1990,  a nd we r e  i n  f ul l  f or c e  a nd

e f f e c t  a t  t he  t i me  t hi s  c a s e  wa s  he a r d.



4
Pr i o r  t o  t h e  a d o p t i o n  o f  t h e  Te n n e s s e e  Ru l e s  o f  Ev i d e n c e  “ [ a ] d mi s s i o n s  i n

p l e a d i n g s  a r e  j u d i c i a l  ( c o n c l u s i v e )  a d mi s s i o n s ,  c o n c l u s i v e  a g a i n s t  t h e  p l e a d e r  u n t i l

wi t h d r a wn  or  a me nd e d.   Mc Cor mi c k o n Evi de nc e ,  2n d e di t i on ,  § 2 65 ,  p.  63 3;  31  C. J . S.

Ev i d e n c e  §  3 0 1 ,  p .  7 7 2 ,  n o t e  2 3 . ”   J o h n  P.  Sa a d  a n d  So n s  v .  Na s h v i l l e  Th e r ma l ,  6 4 2

S. W. 2 d  1 5 1  ( Te n n .  Ap p .  1 9 8 2 ) .   Th i s  r u l e  n o  l o n g e r  p r e v a i l s .
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Rul e  803 pr ovi de s  i n  pe r t i ne nt  pa r t  a s  f ol l ows :

Rul e  803.  He ar s ay e xc e pt i ons .  — The  f ol l owi ng a r e
not  e xc l ude d by t he  he a r s a y r ul e :

( 1. 2)  Admi s s i on by Pa r t y- Oppone nt .  —   A s t a t e me nt
of f e r e d a ga i ns t  a  pa r t y t ha t  i s  ( A)  t he  pa r t y ' s  own
s t a t e me nt  i n  e i t he r  a n i ndi vi dua l  or  a  r e pr e s e nt a t i ve
c a pa c i t y ,  or  ( B)  a  s t a t e me nt  i n  whi c h t he  pa r t y  ha s
ma ni f e s t e d a n a dopt i on or  be l i e f  i n  i t s  t r ut h,  or  ( C)
a  s t a t e me nt  by a  pe r s on a ut hor i z e d by t he  pa r t y  t o
ma ke  a  s t a t e me nt  c onc e r ni ng t he  s ubj e c t ,  or  ( D)  a
s t a t e me nt  by a n a ge nt  or  s e r va nt  c onc e r ni ng a  ma t t e r
wi t hi n t he  s c ope  of  t he  a ge nc y or  e mpl oyme nt  ma de
dur i ng t he  e xi s t e nc e  of  t he  r e l a t i ons hi p unde r  c i r c um-
s t a nc e s  qua l i f yi ng t he  s t a t e me nt  a s  one  a ga i ns t  t he
de c l a r a nt ' s  i nt e r e s t  r e ga r dl e s s  of  de c l a r a nt ' s  a va i l -
a bi l i t y,  or  ( E)  a  s t a t e me nt  by a  c o- c ons pi r a t or  of  a
pa r t y  dur i ng t he  c our s e  of  a nd i n  f ur t he r a nc e  of  t he
c ons pi r a c y,  or  ( F)  a  s t a t e me nt  by a  pe r s on i n  pr i vi t y
of  e s t a t e  wi t h t he  pa r t y .  An a dmi s s i on i s  not  e xc l ude d
me r e l y be c a us e  t he  s t a t e me nt  i s  i n  t he  f or m of  a n of
a n opi ni on.  St a t e me nt s  a dmi s s i bl e  unde r  t hi s  e xc e pt i on
a r e  not  c onc l us i ve .

 

The  Advi s or y Commi s s i on Comme nt s  t o  t hi s  s e c t i on s t a t e :

*      *      *      *

   The  f i na l  s e nt e nc e  i s  i n t e nde d  t o  a bol i s h t he
di s t i nc t i on be t we e n e vi de nt i a r y a nd j ud i c i a l  a dmi s -
s i ons .  Unl e s s  ma de  c onc l us i ve  by s t a t ut e  or  a not he r
c our t  r ul e ,  s uc h a s  T. R. C. P.  36. 02 on r e que s t s  f or
a dmi s s i on,  a l l  pa r t y  a dmi s s i ons  a r e  s i mpl y e vi de n-
t i a r y,  not  bi ndi ng,  a nd a r e  s ubj e c t  t o  be i ng e xpl a i ne d
a wa y by c ont r a di c t i ng pr oof . 4 



5
A j u d i c i a l  a d mi s s i o n  mu s t  b e  d i s t i n g u i s h e d  f r o m j u d i c i a l  e s t o p p e l .  I n  Sa r t a i n

v .  Di x i e  Co a l  a n d  I r o n  Co .  1 5 0  Te n n .  6 3 3 ,  2 6 6  S. W.  3 1 3  ( 1 9 2 4 )  t h e  s u p r e me  c o u r t

s a i d ,  a t  6 5 3 :

Th e  d i s t i n c t i v e  f e a t u r e  o f  t h e  Te n n e s s e e  l a w o f  j u d i c i a l  e s t o p p e l

( o r  e s t o p p e l  b y  o a t h )  i s  t h e  e x p r e s s e d  p u r p o s e  o f  t h e  c o u r t ,  o n  b r o a d

g r o u n d s  o f  p u b l i c  p o l i c y ,  t o  u p h o l d  t h e  s a n c t i t y  o f  a n  o a t h .  Th e  s wo r n

s t a t e me n t  i s  n o t  me r e l y  e v i d e n c e  a g a i n s t  t h e  l i t i g a n t ,  b u t  ( u n l e s s

e x p l a i n e d )  p r e c l u d e s  h i m f r o m d e n y i n g  i t s  t r u t h .  I t  i s  n o t  me r e l y   a n

a d mi s s i o n ,  b u t  a n  a b s o l u t e  b a r .  

6
I n  a n y  e v e n t ,  i f  t h e  f a c t s  s t a t e d  i n  t h e  p l e a d i n g s  a r e  t a k e n  a s  t r u e ,  i t

wo u l d  b e  j u s t  a s  r e a s o n a b l e  t o  c o n c l u d e  t h a t  t h e  a c t i o n s  o f  t h e  c i t y  c o n s t i t u t e d  a

s i mp l e  t r e s p a s s  a s  a  t e mp o r a r y  t a k i n g .
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 Whi l e  t he  Advi s or y Commi s s i on Comme nt s  a r e  not  bi ndi ng,  t he y

a r e  c ompe l l i ngl y pe r s ua s i ve . 5  A pa r t y  c a nnot  s i mpl y r e l y on

pl e a di ngs  a s  a  s ubs t i t ut e  f or  a n e vi de nt i a r y he a r i ng. 6  Fur t he r ,

t he  pa r t y  be a r i ng t he  bur de n of  pr oof  ma y not  me e t  t he  bur de n by

s i mpl y s t a t i ng t o t he  c our t  wha t  t he  pr oof ,  i f  pr e s e nt e d,  woul d be .

The  a ppr opr i a t e  pr oc e dur e  t o  obt a i n a  j udgme nt  on t he  pl e a di ngs  i s

a  mot i on pur s ua nt  t o  Rul e  12,  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e .

No “ Rul e  12 mot i on”  wa s  ma de .   At  t he  f i na l  he a r i ng t he  pl a i nt i f f s

i ns i s t e d t ha t  f ur t he r  e vi de nc e  on t he  i s s ue  of  t a ki ng by t he  Ci t y

wa s  not  ne c e s s a r y a nd none  wa s  pr e s e nt e d.   The r e f or e ,  a  f i ndi ng

t ha t  t he r e  ha d be e n a  t a ki ng by t he  Ci t y woul d ha ve  be e n i n-

a ppr opr i a t e .   As  he r e i nbe f or e  not e d,  we  pr e s ume  t he  t r i a l  j udge  di d

hi s  dut y a nd r e s ol ve d t he  i s s ue  of  t a ki ng a ga i ns t  t he  pl a i nt i f f s .
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CONCLUSI ON
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We  va c a t e  t he  j udgme nt  of  t he  t r i a l  c our t  a wa r di ng a t t or ne y’ s

f e e s  a nd e xpe ns e s  t o  t he  pl a i nt i f f s .   I n  a l l  o t he r  r e s pe c t s ,  t h e

j udgme nt  of  t he  t r i a l  c our t  i s  a f f i r me d.

The  a ppe l l a nt  ha s  f i l e d a  mot i on a s ki ng t hi s  c our t  t o

c ons i de r  pos t - j udgme nt  f a c t s .   I n  t he  l i ght  of  our  di s pos i t i on of

t he  c a s e ,  a ppe l l a nt ’ s  mot i on i s  moot .

Cos t s  of  t hi s  a ppe a l  a r e  t a xe d t o  t he  a ppe l l e e s  a nd t hi s

c a us e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

                                   ___________________________   
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .

___________________________________
Wi l l i a m H.  I nma n,  Se ni or  J udge



I N THE COURT OF APPEALS

CHARLES H.  Mc COLLUM a nd wi f e     ) BLOUNT CI RCUI T
J OYCE Mc COLLUM;  KATHERI NE       )   C. A.  NO.  03A01- 9505- CV- 000158
Mc CALLI E;  ERNEST L.  BROWN a nd   )
wi f e ,  I NEZ BROWN;  KATHLEEN H.    )
LONG;  a nd STELLA MYRTLE         )
DUNSMORE,  by he r  a t t or ne y- i n-    )
f a c t ,  WALTER J .  DUNSMORE,        )
                                )
          Pl a i nt i f f s - Appe l l e e s   )
                                )
                                )
                                )
vs .                              ) HON.  W.  DALE YOUNG
                                ) J UDGE
                                )
                                )
                                )
CI TY OF FRI ENDSVI LLE a nd CSX    ) VACATED I N PART,  AFFI RMED
TRANSPORTATI ON,  I NC. ,            )   I N PART AND REMANDED          
                                )
          De f e nda nt s - Appe l l a nt s  )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Bl ount  Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t ha t

t he  j udgme nt  s houl d be  va c a t e d i n  pa r t  a nd a f f i r me d i n  pa r t .

We  va c a t e  t he  j udgme nt  of  t he  t r i a l  c our t  a wa r di ng a t t or ne y’ s

f e e s  a nd e xpe ns e s  t o  t he  pl a i nt i f f s .   I n  a l l  o t he r  r e s pe c t s ,  t he

j udgme nt  of  t he  t r i a l  c our t  i s  a f f i r me d.

Cos t s  of  t hi s  a ppe a l  a r e  t a xe d t o  t he  a ppe l l e e s  a nd t hi s

c a us e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .
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