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This action was originally instituted as a declaratory
judgnent action, seeking the court’s determ nation as to ownership
of a tract of land over which CSX and its predecessor in title
formerly held a right-of-way for railroad tracks.® The plaintiffs
further asked the court to declare whether the Gty of Friendsville
(hereinafter referred to as City) had conducted activities ontheir
property which resulted in a taking by inverse condemation. The
City of Friendsville, in due course, filed an answer to the
conpl aint and a counterclaim In its answer, the Gty denied that
the plaintiffs were the owners of the property in question and
admtted that it had conducted certain activities upon the property
claimed by the plaintiffs. In the counterclaim the Gty sought to
condemm the subject property through the exercise of the power
em nent domai n shoul d the court determne that the plaintiffs were,
in fact, the owners of the property. The trial court resolved the
i ssue of ownership against the appellant and awarded attorney’s
fees pursuant to T.C. A 8 29-16-123(b). The Gty appeals fromthe
award of attorney’'s fees. W vacate that part of the judgnent of

the trial court awarding attorney’'s fees to the plaintiffs.

H STORY OF THE CASE

Yiis undi sputed that CSX formally and properly abandoned the right-of-way.
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This case has a long and tortured history. W will first set
out in chronol ogical order the pleadings, notions, orders, etc.,
whi ch we have deened to be material to the issues under consider-

ation.

1. On July 7, 1989, the plaintiffs filed their com
pl aint seeking a declaratory judgnment that they
were the owners of the property in gquestion on the
theory that the property reverted to them upon
abandonnent by the railroad or they had acquired
the property by adverse possession. They further
sought injunctive relief and a determ nation of
whet her there had been a taking pursuant to the
“Inverse Condemmation Statute,” T.C A 8§ 29-16-123.

2. On February 28, 1990, the City of Friendsville
filed a notion for summary judgnent on the question
of ownershi p.

3. On June 9, 1990, the Cty's notion for sunmary
j udgnment was overrul ed.

4. On COctober 2, 1990, the Gty filed an answer and
counterclaim In the answer, the Gty denied that
the plaintiffs owned the property in question. The
City admtted that it had begun construction acti -
vities on the property with the intention of con-
structing a “Greenbelt Park” and recreation facil-

ity.
The answer was | ater anended to state that:

The defendant admts that it cleaned, graded
and seeded a portion of the property clained by
plaintiffs with the initial intention of devel oping
a greenbelt park and recreation facilities as
all eged i n paragraph 5 of the conplaint, but denies
that construction of the proposed park was ever
begun and denies the remaining allegations con-
tained in paragraph 5 of the conplaint.



10.

11.

12.

In its counterclaim the Cty sought to di-
rectly condem the property if the i ssues of owner-
ship were resolved against it.

On Qctober 3, 1990, the plaintiffs filed a notion
to bifurcate the i ssue of ownership fromthe i ssues
of inverse condemmation and direct condemnati on.

On Cctober 19, 1990, an order was entered, by
agreenent of the parties, bifurcating the issue of
ownership from “[a]ll issues related to inverse
condemnati on, condemati on and damages.”

On July 25, 1991 the City filed a notion for par-
tial summary judgnent on the issue of adverse
possession by the plaintiffs.

On Novenber 19, 1991, the plaintiffs filed a notion
for summary judgnent on the issue of ownership.

On Novenber 19, 1991, an order was entered settling
the controversy between the plaintiffs and CSX
(CSX was no longer a party to this action and is
not a party to this appeal.

On February 4, 1992, an order of voluntary dis-
m ssal was entered as to the City’'s counterclaim

On May 19, 1992, an order was entered granting the
City’s notion for partial sumrary judgnent on the
I ssue of adverse possession.

On May 19, 1992, an order was entered sustainingthe
plaintiffs’ notion for summary judgnent. The order
sust ai ni ng the summary judgnment provided as foll ows
as it related to the issues before us on appeal:

1.

2. Because there is no genuine issue of materi al
fact, the plaintiffs’ Mtion for Summary Judgment is
sustained and title to the property underlying the
abandoned CSX Railroad right-of-way is confirmed in
the plaintiffs in accordance with the survey of
Bl ount Surveys, Inc., dated the 24th day of March,
1992.



13.

14.

15.

3. Plaintiffs areentitled to declaratory relief as
fol |l ows:

(a) The right-of-way of the Defendant,

CSX Transportation , Inc., and its predecessor
in title was abandoned in 1984 ... and that
title ... is vested in the plaintiffs as

adj oi ni ng property owners.

(b) That the City of Friendsville has no
interest in or claimto the abandoned rail road
ri ght-of-way ...

(c) That the Cty of Friendsville is
enjoined fromusing Plaintiffs’ property in a
manner inconsistent with plaintiffs’ rights
and title therein unless and until the court
determnes that the property has been in-
versely condemmed by the City of Friendsville
or unless a condemmation proceeding is initi-
ated by the Gty of Friendsville.

4.

5. The issue of whether or not the City of
Friendsville is obligated for the plaintiffs’
attorney’s fees is reserved pendi ng a determ nation
by the court as to whether or not the Cty of
Friendsville has inversely condemmed t he property in
question and the subm ssion by plaintiffs’ counse
of an item zed application for attorney fees.

On February 3, 1993, the plaintiffs filed a notion
for attorney’ s fees under the provisions of T.C A
§ 29-16-123(b). (Inverse Condemation Statute).

On February 10, 1993, the plaintiffs filed an
anended notion for attorney’s fees asking for
addi tional fees pursuant to the provisions of T.C A
§ 29-17-812. (Abandonnment of a condemmation ac-
tion).

On January 10, 1995, the plaintiffs fil ed and served
on the Gty a “Notice of Hearing.” The notice
provided that the “plaintiffs will call up for
hearing all remmining issues including their notion
for an award of attorney fees, engi neeri ng expenses,
and costs related to the defendant’s attenpted
‘“taking’ of plaintiffs property.” An affidavit in
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support of the notion for an award of attorney fees
was filed as an attachnent to the notice. (Enphasis
added.

16. On February 16, 1995, the court entered a judgnent
t he body of which is set out in toto as foll ows:

This cause cane on to be heard on this
the 31st day of January, 1995, before the
Honor abl e W Dal e Young, Judge of the Crcuit
Court for Blount County, Tennessee, upon the
plaintiffs’ notice of hearing and the plain-
tiffs’ notions for an award of attorneys fees
and costs. On the calling of the case, the
court heard argument of counsel, reviewed the
pl eadings and the affidavit of plaintiffs’
counsel and plaintiffs tender of proof there-
on.

The court then determ ned that the plain-
tiffs were entitled to recovery of their
attorney fees, engi neering expenses, and costs
pursuant to the provisions of Tenn. Code Ann.
§ 29-17-123(b) and that the attorney fees and
costs totaling $16, 983. 46 were reasonabl e and
necessary.

It is therefore, accordingly, ORDERED,
ADJUDGED and DECREED by the court that the
plaintiffs shall have and recover from the
defendant, Cty of Friendsville, the sum of
$16,983.46 for which execution may issue if
necessary after thirty (30) days.

The costs of this cause are taxed to the
City of Friendsville ... .?2

| SSUES

It is from this judgnent that the Cty has appealed and

presents the follow ng i ssues for our review

’Several other interveni ng notions, orders and other documents were filed but
none are deened to be material to the issues before this court.
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1. Didthe trial court err in awarding plaintiffs’
costs, engineering and attorney’'s fees wi thout a
trial on the issue of inverse condemation?

2. Did the trial court err in determning that an
i nver se condemmati on had occurred when at the sane
time and on the same facts in Brickell, et al v.
City of Friendsville, it determined that no
i nverse condemati on had occurred?

3. Did the trial court err in determning that an
i nverse condemati on had occurred while failing to
assess danmages and award defendant the condemed

property.
DI SCUSSI ON
Firstly, we will observe that, procedurally, this case is
sonewhat of a nystery to us. It appears to have becone bogged down

in a quagmre of pleadings, exhibits, notions, etc., to such an
extent that the parties | ost sight of the issues properly pending

before the court.

At the hearing which gave rise to the final judgnent, the
court heard no evidence and none was offered except as to the
amount and reasonabl eness of the plaintiffs' attorney's fees.
There was no express adj udi cati on on the i ssue of inverse condema-
tion, even though, inits order granting the plaintiffs’ notion for
summary judgnent, the issue of whether the Gty of Friendsville is
obligated for the plaintiffs’ attorney’'s fees was specifically

reserved pending a determ nation by the court as to whether or not



the Gty of Friendsville has inversely condemned the property in

questi on.

There has been no finding that an inverse condemati on has
occurred; or, what, if anything, was taken; the interest, if any,
that was acquired by the defendant because of a taking, nor was
there a finding of damages, if any, to which the plaintiffs were
entitled. Since the plaintiffs’ “Notice of Hearing” called up “all
remai ni ng i ssues” in the case for hearing on January 31, 1995, we
wll presune that the court determned that all issues not
addressed in the final judgnent were without nerit. |f the issues
were properly before the court, it was the trial court’s duty to
decide the issues between the parties. “W are not at liberty to
presune, even in the absence of an express ruling thereon, that the
trial court overlooked a viable issue in the case. Conversely, a
public official, in the absence of proof to the contrary, is

presuned to do his duty. See State ex rel. Biggs v. Barclay, 216

S.W2d 711 (Tenn. 1948). Therefore, we nust presune that the trial
judge correctly and adequately considered all issues properly
presented and that, absent a showing to the contrary, the judgnent
is conplete in every respect. A silent record is insufficient to

denonstrate the contrary.” Brookside MIls, Inc., v. The Wlliam

Carter Conpany, et al., an unreported opinion of this court filed

Novenber 29, 1994.



At the January 31, 1995, hearing it was the position of the
plaintiffs that there were no other and further issues that
requi red proof other than that required for an award of attorney’s
fees and the plaintiffs failed to present further proof. 1In

addressing the court, plaintiffs’ attorney stated inter ali a:

It’s true we’re not here on summary judgnent, Your
Honor, but it’s true we were here prepared to resolve
this entire matter and | think it can be resol ved
really quite briefly just by readi ng what the Gty has
done. |If they’ ve got anything that says they didn't
do what they swore —didn’t swear, what they responded
intheir answer that they did then their answer belies
what ever testinony that may be because they outline
facts that constitute an attenpted taking of these
plaintiffs’ property and | don’'t think there s any
di spute whatsoever about it but because that m ght
possibly be an issue of fact we called that issue up
for hearing today. (Enphasis added). ... Qur proof
simply would be on direct what they say in their
answer, what their pleadings say that they did.

T.C.A 8 29-17-812, at the tinmes nmaterial to this action,

provided in pertinent part as follows:?

29-17-812. Costs of trial. —(a)...

(b) The State court having jurisdiction of a proceed-
ing initiated by any person agency, or other entity to
acquire real property by condemation shall award the
owner of any right, or title to, or interest in, such

real property such sumas will in the opinion of the
court reinburse such owner for his reasonable costs,
di sbursenents and expenses, including reasonable

3This section of the code was rewritten by an amendnment enacted in 1994,
effective May 9, 1994. The section set out above is quoted as of the date this

action was initiated.



attorney, appraisal and engineering fees, actually
incurred (enphasis added) because of condemation
proceedi ngs, if:

(1)

(2) The proceeding i s abandoned by the acquiring
party.

It is significant to note that the trial court made no award
under T.C. A 8 29-17-812(b)(2) as set out above. 1In declining to
do so, the court was em nently correct. The only evidence rel ating
t o expenses incurred because of the counterclaimwas a single entry
in the itemzed exhibit to the plaintiffs’ attorney’'s affidavit
regarding attorney’s fees. In his item zed exhibit, plaintiffs’
attorney lists 0.66 hours expended for “letter to clients, review
counter-conplaint, order, notion, etc.” Neither this court nor the
trial court can determne from the evidence presented by way of
af fidavit what portion of the 0.66 hours was related to the “revi ew
of the counterclaim?” Therefore, the plaintiffs failed to
establish with the requisite certainty the expenses, if any,
“actually incurred” as a result of the institution of condemati on

proceedi ngs by the Gity.

T.C A 8§ 29-16-123 provides as foll ows:

29-16-123. Action initiated by owner. — (a) I f,
however, such person or conpany has actually taken
possessi on of such | and, occupying it for the purposes
of internal inprovenent, the owner of such |and nay
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petition for ajury of inquest, in which case the sane
proceedi ngs nay be had, as near as nay be, as herein-
before provided; or he may sue for danmges in the
ordinary way, in which case the jury shall lay off the
| and by nmetes and bounds and assess the damages, as
upon the trial of an appeal fromthe return of a jury
of 1 nquest.

(b) Additionally, the court rendering a judgnment
for the plaintiff (enphasis added) in a proceeding
brought under subsection (a) of this section, arising
out of a cause of action identical to a cause of
action that can be brought against the United States
under 28 U.S.C. 8§ 1346(a)(2) or 8 1491, or the attor-
ney general or chief legal officer of a political
subdi vi sion of the state effecting a settlenment of any
such proceedi ng, shall determ ne and award or allowto
such plaintiff, as a part of such judgnent or settle-
ment such sumas will in the opinion of the court, or
the attorney general or chief legal officer of a
political subdivision of the state reinburse such
plaintiff for his reasonabl e costs, disbursenents and
expenses, including reasonable attorney, appraisal
and engineering fees, actually incurred because of
such proceedi ng.

Clearly, T.C. A 8 29-16-123(b) requires as a condition
precedent to an award of attorney’'s fees, that the plaintiff be
successful in obtaining a judgnent under the provisions of T.C A
§ 29-16-123(a). Here the condition precedent was not net. No
judgnment was rendered in favor of the plaintiff on the issue of
i nverse condemmation. Therefore, it was error for the trial court

to make an award of attorney’s fees under this section.

W wish to note that the Tennessee Rul es of Evidence were
adopted effective January 1, 1990, and were in full force and

effect at the tine this case was heard.
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Rul e 803 provides in pertinent part as foll ows:

Rul e 803. Hearsay exceptions. —The follow ng are
not excluded by the hearsay rul e:

(1.2) Adm ssion by Party-Cpponent. — A statenent
of fered against a party that is (A the party's own
statenment in either an individual or a representative
capacity, or (B) a statenment in which the party has
mani f ested an adoption or belief inits truth, or (O
a statenent by a person authorized by the party to
make a statement concerning the subject, or (D) a
statenment by an agent or servant concerning a matter
within the scope of the agency or enploynent nade
during the existence of the relationship under circum
stances qualifying the statenment as one against the
declarant's interest regardl ess of declarant's avail -
ability, or (E) a statenent by a co-conspirator of a
party during the course of and in furtherance of the
conspiracy, or (F) a statenment by a person in privity
of estate with the party. An adm ssion is not excl uded
nerely because the statenment is in the formof an of
an opi nion. Statenents adm ssi bl e under this exception
are not concl usive.

The Advi sory Conm ssion Comments to this section state:

The final sentence is intended to abolish the
di stinction between evidentiary and judicial adm s-
sions. Unless made conclusive by statute or another
court rule, such as T.R C P. 36.02 on requests for
adm ssion, all party adm ssions are sinply eviden-
tiary, not binding, and are subject to bei ng expl ai ned
away by contradicting proof.*

“Prior to the adoption of the Tennessee Rules of Evidence “[a]ldm ssions in
pl eadi ngs are judicial (conclusive) adm ssions, concl usive agai nst the pl eader until
wi t hdrawn or anmended. McCornm ck on Evidence, 2nd edition, § 265, p. 633; 31 C. J.S.
Evi dence 8 301, p. 772, note 23.” John P. Saad and Sons v. Nashville Thermal, 642
S.W2d 151 (Tenn. App. 1982). This rule no |longer prevails.
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Wi | e the Advi sory Conmm ssi on Comments are not bindi ng, they
are conpellingly persuasive.® A party cannot sinply rely on
pl eadi ngs as a substitute for an evidentiary hearing.® Further,
the party bearing the burden of proof nmay not neet the burden by
sinply stating to the court what the proof, if presented, woul d be.
The appropriate procedure to obtain a judgnment on the pleadings is
a notion pursuant to Rule 12, Tennessee Rules of Cvil Procedure.
No “Rule 12 notion” was nmade. At the final hearing the plaintiffs
insisted that further evidence on the issue of taking by the City
was not necessary and none was presented. Therefore, a finding
that there had been a taking by the Cty would have been in-
appropriate. As hereinbefore noted, we presune the trial judge did

his duty and resolved the issue of taking against the plaintiffs.

5Aj udi ci al admi ssi on nust be di stinguished fromjudicial estoppel. In Sartain
v. Dixie Coal and Iron Co. 150 Tenn. 633, 266 S.W 313 (1924) the suprenme court
said, at 653

The di stinctive feature of the Tennessee | aw of judicial estoppel
(or estoppel by oath) is the expressed purpose of the court, on broad
grounds of public policy, to uphold the sanctity of an oath. The sworn
statenent is not merely evidence against the litigant, but (unless
expl ai ned) precludes himfromdenying its truth. It is not merely an

adm ssion, but an absol ute bar.

®in any event, if the facts stated in the pleadings are taken as true, it
woul d be just as reasonable to conclude that the actions of the city constituted a
sinple trespass as a tenporary taking.
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CONCLUSI ON
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We vacate the judgnent of the trial court awarding attorney’s
fees and expenses to the plaintiffs. |In all other respects, the

judgment of the trial court is affirned.

The appellant has filed a notion asking this court to
consi der post-judgnment facts. 1In the light of our disposition of

the case, appellant’s notion is noot.

Costs of this appeal are taxed to the appellees and this

cause is remanded to the trial court for the collection thereof.

Don T. McMirray, J.

CONCUR:

Charl es D. Susano, Jr., J.

WIlliamH | nman, Senior Judge
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ORDER

This appeal canme on to be heard upon the record from the
Crcuit Court of Blount County, briefs and argunent of counsel
Upon consi deration thereof, this Court is of the opinion that that
t he judgnent should be vacated in part and affirned in part.

We vacate the judgnent of the trial court awardi ng attorney’s
fees and expenses to the plaintiffs. 1In all other respects, the
judgnent of the trial court is affirned.

Costs of this appeal are taxed to the appellees and this

cause is remanded to the trial court for the collection thereof.



PER CURI AM
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