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The Trial Judge declared plaintiffs entitled to

tenure as supervisors under private acts applicable to

Canpbel

County and the County and School Board have appeal ed.

In 1949 the Legislature passed a tenure | aw

applicable to Canpbell County. Sections 1 and 2 of Private

Acts 1949, Chapter 384 are pertinent to this case and provide:

SECTION 1. Be it enacted by the General Assenbly of
the State of Tennessee, That in all counties of this
state having a popul ation of not |ess than 31, 130
and not nore than 31,135 according to the Federal
Census of 1940, or any subsequent Federal Census,
Cvil Service or Permanent Tenure shall apply to al
enpl oyees of the Boards of Education of said
counties occupying the positions of principals,
teachers, supervisors, clerks, secretaries,

st enographers, and chi ef maintenance nen; provided,
that no persons occupying the positions of
principals, teachers, or supervisors shall be deened
to be under civil service or permanent tenure unless
t hey have been enpl oyed by the Board of Education of
the counties comng within the provisions of this
Act for the third year fromthe tinme of their

appoi ntment or enploynent; and, provided further,
that no persons occupying the positions of clerks,
secretaries, stenographers, or chief nmaintenance nen
shal |l be deened to be under civil service or

per manent tenure until after they have occupi ed such
positions for a period of two years fromthe tine of
t hei r appoi ntment or enpl oynent.

SECTION 2. Be it further enacted, That neither the
Board of Education, nor any nenber thereof, nor the
Superintendent of Schools, nor any other official of
the Board or Departnent of Education of any of the
counties comng wthin the provisions of this Act,
shal | have any right to dism ss, discharge,
deservice, or permanent tenure by the provisions of
this Act, fromone position or class to another
position or class within the Departnent of Education
of said counties at a reduced sal ary, unless and
until charges as specified herein shall have first
been filed and sustai ned agai nst such enpl oyee in

t he manner hereinafter provided; provided, however,
that in nmaking up the school budget the Board of
Educati on of any such counties ascertain that there
is a surplusage of enployees in the system by
reason of a natural distribution of the nunber of
pupils in any school, or otherw se, the Board of
Educati on of any such counties may reduce the nunber
of enployees in the systemto the nunber required by
first dismssing any or all of those who have not
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been appointed or enployed for the third year in the
case of principals, teachers, or supervisors, or for
the period of two years in the case of clerks,
secretaries, stenographers, or chief naintenance
men, fromthe tinme of their appointnent or

enpl oynent. |If the reduction so nmade is inadequate
or insufficient in the opinion of the Board of
Educati on of any of such counties, the Board may
then dism ss civil service enployees wthout charges
being filed or sustained, but such dismssals shal
be made according to seniority of service.

In 1982, the Legislature again enacted a Private Act
applicable to Canpbell County, 1982 Chapter 295 which provides
in pertinent part:

SECTION 2. BE IT FURTHER ENACTED, That, upon

el ection, the Superintendent of Schools of any of
the counties comng within the provisions of this
Act shall have the right to recommend supervisors
and successor thereof, for enploynment as such by the
Board of Education of his county pursuant to TCA
Section 49-21d(1), such supervisors and successors
thereof to be recommended fromcertified personnel
enpl oyed by the Board of Education of his county.

In recomendi ng and enpl oyi ng a supervisory staff,

t he Superintendent of Schools and Board of Education
may replace a supervisory enployee nade subject to
civil service or permanent tenure by the provisions
of this Act, by changing such enpl oyee to a teaching
position within the county. Such enpl oyee shal
receive a salary appropriate to that teaching

posi tion, considering his degrees held and years of
teachi ng and supervisory service. Provided

however, that the provisions of this section
regarding the replacenent of supervisors and the
changi ng of such supervisors to a teaching position
with a salary appropriate to that teaching position
shall not apply to those who, at the date this | aw
becones effective, are currently tenured personnel.
That in all other instances, neither the Board of
Educati on, nor any nenber thereof, nor the

Superi ntendent of Schools, nor any other official of
the Board or Departnment of Education of any of the
counties comng within the provisions of this Act,
shal | have any right to dism ss, discharge, denote
or change any enpl oyee nade subject to civil service
or permanent tenure by the provisions of this Act,
fromone position or class to another position or
class within the Departnent of Education of said
counties at a reduced salary, unless and until
charges as specified herein shall have first been
filed and sustai ned agai nst such enpl oyee in the
manner hereinafter provided; provided, however,

that in making up the school budget the Board of
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Educati on of any such counties ascertain that there

is a surplusage of enployees in the system by

reason of a natural dimnution of the nunber of
pupils in any school, or otherw se, the Board of

Educati on of any such counties may reduce the nunber

of enployees in the systemto the nunber required by

first dismssing any or all of those who have not
been appoi nted or enployed for the third year in the
case of principals, teachers, or supervisors, or for
the period of two years in the case of clerks,
secretaries, stenographers or chief nmaintenance nen,
fromthe tine of their appointnment or enploynent.

I f the reduction so made i s inadequate or

insufficient in the opinion of the Board of

Educati on of any of such counties, the Board may

then dismss civil service enployees w thout charges

being filed or sustained, but such dism ssals shal
be made according to seniority of service.

(Enphasi s supplied).

Plaintiffs are presently enployed as teachers in the Canpbel
County School System Both had acquired tenure as teachers in
t he school systemin 1982 when the Act becane effective. 1In
1988-9 both were transferred by the new y-el ected
superintendent to the positions in the central office as
supervisors. The plaintiffs served in those positions through
the 1992-3 school year. At the end of that school year both
were transferred back to the classroomas teachers, with a
correspondi ng reduction in salary. No charges were brought by
t he school system under the Private Tenure Act to denote the
plaintiffs or reduce their sal aries.

The Trial Judge held that both plaintiffs were
entitled to receive supervisors' benefits and were entitled to
back pay for the differential in salaries, and ordered that
the plaintiffs were to be paid as supervisors for all future
enpl oynent in the system he concluded the grandfather clause
of the 1982 anendnent to the Private Act of 1949 was
applicable to the plaintiffs and in effect grandfathered them

as supervisors by virtue of having served as supervisors nore
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than three years subsequent to passing of the 1982 Act.

The principal thrust of the defendants' appeal is
that the Private Acts are unconstitutional, but it is our duty
to pretermt a constitutional issue if the case can be
di sposed of on a non-constitutional issue. Watts v. Menphis
Transit Managenent Conpany, 224 Tenn. 721 462, S.W2d 495, 721
(1971).

A grandfather clause is defined as "an exception to
a restriction that allows all those already doing sonething to
continue to do it, even if they would be stopped by the new
restriction”. Blacks Law Dictionary, 5th Ed. West. A
gr andf at her cl ause exception in a statute nust be construed
strictly against the party who seeks to conme within the
exception. 73 AmJur 2d. Statutes, 8313, p.464.

Strictly construing the exception, the 1982
exception only applies to those who had attai ned tenure as
supervisor in 1982. It would be a strained and ill ogical
construction to say the Legislature intended to grandfather
school personnel in a position they had not earned or did not
occupy at the tine the Act becane effective.!®

Since the plaintiffs were teachers and not tenured
supervisors in 1982, they do not fall within the grandfather
cl ause and we reverse the judgnent of the Trial Court. W

dism ss the action and remand at plaintiffs' cost.

The key phrase throughout the Act is "made subject to . . . permnent
tenure by the provisions of this Act."



Her schel P. Franks, J.

CONCUR:

Don T. McMiurray, J.

Charl es D. Susano, Jr., J.



