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CONCURRI NG AND DI SSENTI NG OPI NI ON

I  c onc ur  wi t h t he  ma j or i t y ' s  r e ve r s a l  a nd r e ma nd f or

a  ne w t r i a l .   I  di s s e nt  f r om t he i r  de t e r mi na t i on t ha t  a ppe l a l nt

c a n be  t r i e d f or  f i r s t - de gr e e  mur de r  a nd t ha t  pr i or  a c t s  a r e

a dmi s s i bl e  unde r  Rul e  404( b) ,  Te nne s s e e  Rul e s  of  Evi de nc e .

A j ur y c onvi c t e d J ohn He nr y Wa l l e n of  mur de r  i n  t he

f i r s t - de gr e e  i n t he  s hoot i ng de a t h of  s t a t e  t r oope r  Dougl a s

Tr i pp a nd f or  t he  f e l oni ous  pos s e s s i on of  a  de a dl y we a pon wi t h

t he  i nt e nt  t o c ommi t  f i r s t - de gr e e  mur de r . 1  Af t e r  a  s e pa r a t e

s e nt e nc i ng he a r i ng,  t he  j ur y i mpos e d a  l i f e  s e nt e nc e .   I n  t hi s

a ppe a l  a s  of  r i ght ,  a ppe l l a nt  r a i s e s  t he  f ol l owi ng i s s ue s :
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1. whe t he r  t he  e vi de nc e  pr e s e nt e d a t
t r i a l  i s  s uf f i c i e nt  t o  pr ove  t he
e l e me nt s  of  pr e me di t a t i on a nd
de l i be r a t i on be yond a  r e a s ona bl e
d o u b t ,  a n d  wh e t h e r  t h e
i ns t r uc t i on i nf or mi ng t he  j ur y
t ha t  pr e me di t a t i on ma y be  f or me d
i n a n i ns t a nt  wa s  s o pr e j udi c i a l
a s  t o  wa r r a nt  a  ne w t r i a l ;

2 . whe t he r  a ppe l l a nt ' s  s t a t e me nt s  t o
a ut hor i t i e s  a nd e vi de nc e  obt a i ne d
f r om s e a r c he s  of  a ppe l l a nt ' s
t r uc k a nd r e s i de nc e  s houl d ha ve
be e n s uppr e s s e d;

3. whe t he r  e vi de nc e  of  a  pr i or
unc ha r ge d c r i me  wa s  e r r one ous l y
a dmi t t e d a s  pr oba t i ve  of
a ppe l l a nt ' s  mot i ve  a nd i de nt i t y;

4. whe t he r  a  de f e ns e  e xpe r t  s houl d
ha ve  be e n a l l owe d t o t e s t i f y  a s
t o a ppe l l a nt ' s  ps yc hol ogi c a l
c ondi t i on a t  t he  t i me  of  hi s
c onf e s s i on a nd t he  e f f e c t  of  hi s
r e t a r da t i on on t he  i s s ue  of
vol unt a r i ne s s ;  a nd

5. whe t he r  t he  de f e ns e  c ha l l e nge  f or
c a us e  of  t he  j ur or  Ba i l e y s houl d
ha ve  be e n gr a nt e d.

We  f i nd t ha t  t he  e vi de nc e  pr e s e nt e d a t  t r i a l  i s

i ns uf f i c i e nt  a s  a  ma t t e r  of  l a w t o f i nd t he  e l e me nt  of

de l i be r a t i on a s  r e qui r e d by St a t e  v .  Br own,  836 S. W. 2d 530

( Te nn.  1992) .   Mor e ove r ,  t he  t r i a l  c our t  c ommi t t e d r e ve r s i bl e

e r r or  by i mpr ope r l y a dmi t t i ng e vi de nc e  of  a n unc ha r ge d c r i me .

The r e f or e ,  a ppe l l a nt ' s  c onvi c t i on f or  f i r s t - de gr e e  mur de r  i s

r e ve r s e d a nd t hi s  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or

r e t r i a l  on c ha r ge s  of  s e c ond- de gr e e  mur de r  or  l e s s e r  i nc l ude d

of f e ns e s .

FACTS



     2Bot t  e s t i ma t e d t ha t  i t  wa s  11: 45 p. m.  whe n t he y f i r s t
f ound Se r ge a nt  Tr i pp.

     3The  me di c a l  e xa mi ne r  c onc l ude d t ha t  Tr i pp ha d be e n s hot
e l e ve n or  t we l ve  t i me s .   A gr oup of  s ma l l  c a l i be r  guns hot
wounds  wa s  pr e s e nt  on t he  l e f t  s i de  of  t he  he a d a nd ne c k.   A
s e c ond gr oup wa s  l oc a t e d a t  t he  ba c k of  t he  s houl de r .   Fi ve
. 22 c a l i be r  bul l e t s  we r e  r e c ove r e d f r om t he  body.   The
i mme di a t e  c a us e  of  de a t h wa s  s uf f oc a t i on f r om t he  bl ood whi c h
pool e d i n  Tr i pp ' s  l ungs  a nd r e s pi r a t or y pa s s a ge s .
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I t  wa s  ne a r l y  mi dni ght  on Ma y 19,  1991,  whe n Ta r a  Lynn

Bot t  a nd he r  f i a nc e  dr ove  t hr ough Ta z e we l l ,  Te nne s s e e ,  e n r out e

t o hi s  pa r e nt s '  home  i n  Abi ngdon,  Vi r gi ni a .   A s t e a dy dr i z z l e

wa s  f a l l i ng.   As  t he y pa s s e d t he  Ta z e we l l  Muf f l e r  Shop,  Bot t

not i c e d a  s t a t e  t r oope r  c a r  pa r ke d i n  t he  l ot  i n  f r ont  of  t he

s hop.   The  dome  l i ght  a nd he a dl i ght s  we r e  on,  but  t he  t r oope r

wa s  not   vi s i bl e .   Bot t ' s  c ur i os i t y wa s  a r ous e d whe n s he  not i c e d

t ha t  t he  dr i ve r ' s  wi ndow wa s  down a nd t he  pa s s e nge r ' s  wi ndow wa s

s ha t t e r e d.   The  c oupl e  de c i de d t o  t a ke  a  s e c ond l ook.   Upon

c l os e r  i nve s t i ga t i on,  t he y f ound Doug Tr i pp ,  a  ve t e r a n s t a t e

t r oope r ,  s l umpe d i nt o t he  pa s s e nge r  s i de  of  t he  a ut omobi l e ,

unc ons c i ous  a nd bl e e di ng pr of us e l y f r om a  numbe r  of  wounds . 2  The

pol i c e  ve hi c l e ' s  e ngi ne  wa s  r unni ng .   Se r ge a nt  Be n Eva ns ,  a

Cl a i bor ne  Count y  De put y She r i f f ,  r e c e i ve d Bot t ' s  c a l l  f r om a

ne a r by c onve ni e nc e  s t or e  a t  11: 56 p. m.   Af t e r  c a l l i ng t he

a ut hor i t i e s ,  t he  c oupl e  r e t ur ne d t o  t he  s c e ne .   Bot t ,  a  nur s e ,

de t e c t e d a  f a i nt  pul s e  a nd a t t e mpt e d,  wi t hout  s uc c e s s ,  t o  c l e a r

t he  bl ood f r om Doug Tr i pp ' s  mout h a nd na s a l  pa s s a ge s . 3  The

vi c t i m wa s  de c l a r e d de a d upon a r r i va l  a t  t he  hos pi t a l .

La t e r ,  a not he r  wi t ne s s  r e por t e d s e e i ng Doug Tr i p on

t he  ni ght  of  hi s  de a t h.   J us t  a f t e r  11: 30 p. m. ,  Da vi d Smi t h  of

Mi ddl e bor o,  Ke nt uc ky,  a  c a s u a l  a c qua i nt a nc e  of  Tr i pp,  s a w

Tr i pp ' s  pa t r ol  c a r  pa r ke d i n  f r ont  of  t he  Ta z e we l l  f une r a l  home .



     4Te s t i mony of  pol i c e  of f i c e r s  i ndi c a t e s  t ha t  s e ve r a l
ot he r  ve hi c l e s  we r e  s e e n i n  t he  a r e a  t ha t  ni ght .   Appa r e nt l y ,
no one  r e por t e d s e e i ng Wa l l e n ' s  da r k ma r oon pi c kup.
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Whe n Smi t h wa ve d,  Tr i pp,  who wa s  s i t t i ng i ns i de ,  r e t ur ne d t he

gr e e t i ng .   Whe n Smi t h dr ove  ba c k t hr ough Ta z e we l l  a t

a ppr oxi ma t e l y 11: 50 p. m. ,  t he  pa t r ol  c a r  wa s  no l onge r  a t  t he

f une r a l  home .   As  Smi t h c ont i nue d nor t h,  he  pa s s e d a  s l ow- movi ng

r e d Toyot a  pa s s e nge r  c a r .   At  t he  muf f l e r  s hop,  he  s a w t he  s t a t e

pa t r ol  c a r  pa r ke d i n  t he  l ot  f a c i ng t he  r oa d.   Tr i pp wa s  s i t t i ng

i n t he  ve hi c l e  wi t h t he  dome  l i ght  on,  l ooki ng down,  a nd

a ppe a r e d t o  be  r e a di ng or  wr i t i ng.   Thi s  t i me ,  whe n Smi t h wa ve d,

Tr i pp di d not  r e s pond.   Wi t hi n a  s hor t  t i me  a f t e r  Smi t h s a w

Tr i pp a t  t he  muf f l e r  s hop,  t he  Toyot a  c a me  up f r om be hi nd a nd

s pe d a r ound hi m. 4  

The  pol i c e  f ound l i t t l e  a t  t he  s c e ne  t o a s s i s t  i n t he

i nve s t i ga t i on.   Whe n t he  pol i c e  a r r i ve d,  Se r ge a nt  Tr i pp wa s

l yi ng on t he  f r ont  s e a t  of  t he  pa t r ol  c a r .   Tr i pp ' s  r e vol ve r  wa s

i n hi s  hol s t e r  wi t h t he  c ove r  s na ppe d s hut .   I nve s t i ga t or s  f ound

f our  s pe nt  . 22 c a r t r i dge s  i n  t he  ve hi c l e .   The  wi ndow on t he

pa s s e nge r  s i de  wa s  s ha t t e r e d.   Lyi ng unde r  t he  s t e e r i ng whe e l  on

t he  f l oor  of  t he  ve hi c l e  wa s  a  ma ga z i ne .   No mur de r  we a pon wa s

f ound.   No a t t e mpt  wa s  ma de  t o  obt a i n f i nge r pr i nt s  f r om t he

pa t r ol  c a r .   Ot he r  t ha n Smi t h a nd Bot t ,  no ot he r  wi t ne s s e s  we r e

f ound wi t h i nf or ma t i on a bout  t he  ki l l i ng.   

Fr om t he  e vi de nc e  a t  t he  s c e ne ,  pol i c e  c onc l ude d t ha t

t he  ki l l e r  pul l e d  up  ne xt  t o  t he  pa t r ol  c a r  a nd s poke  t o  Tr i pp

who r ol l e d down t he  dr i ve r - s i de  wi ndow.   The  ki l l e r  f i r e d a  . 22

r i f l e  di r e c t l y  a t  t he  of f i c e r .   The  f i r s t  gr oup of  s hot s  h i t
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Tr i pp on t he  l e f t  s i de  of  t he  he a d a nd ne c k .   The  s e c ond gr oup

of  s hot s  hi t  hi s  l e f t  s houl de r  a s  he  t ur ne d a wa y a nd s l umpe d

ove r .   At  l e a s t  one  s hot  s ha t t e r e d t he  pa s s e nge r  wi ndow.   

De s pi t e  t he  me a ge r  e vi de nc e ,  t he  i nve s t i ga t i ng

of f i c e r s  a l mos t  i mme di a t e l y c onne c t e d t he  ki l l i ng of  Se r ge a nt

Tr i pp t o  a n e a r l i e r  i nc i de nt  a nd t o  J ohn He nr y Wa l l e n.   Dur i ng

t he  e a r l y  mor ni ng hour s  of  Apr i l  12,  1991,  s ome one  f i r e d a

s e r i e s  of  s hot s  a t  a  Ta z e we l l  Ci t y  Pol i c e  ve hi c l e  pa r ke d i n

f r ont  of  t he  pol i c e  s t a t i on.   The  pol i c e  c ol l e c t e d a  numbe r  of

. 22 c a r t r i dge s  a t  t he  s c e ne .   Ac c or di ng t o  Chi e f  Ti m Ta yl or ,  who

di d not  t e s t i f y ,  a  da r k c ol or e d  p i c kup t r uc k wa s  s e e n i n  t he

vi c i ni t y of  t he  pol i c e  s t a t i on a t  a ppr oxi ma t e l y t he  t i me  of  t he

s hoot i ng.   Be c a us e  J ohn He nr y Wa l l e n dr ove  a  da r k ma r oon pi c kup

t r uc k a nd  ha d  a  . 22 r i f l e  whi c h he  us e d f or  t a r ge t  pr a c t i c e ,

Ta z e we l l  pol i c e  s us pe c t e d Wa l l e n of  i nvol ve me nt  i n  t he  pol i c e

c a r  s hoot i ng.   Howe ve r ,  no c ha r ge s  we r e  f i l e d a ga i ns t  hi m.   

The  i nve s t i ga t i ng of f i c e r s  s e nt  t he  s he l l s  f ound a t

t he  mur de r  s c e ne ,  t he  s he l l s  c ol l e c t e d i n  t he  pol i c e  pa r ki ng

l ot ,  a nd s ome  . 22 s he l l s  obt a i ne d i n  a n a r e a  whe r e  Wa l l e n wa s

known t o ha ve  f i r e d hi s  . 22 r i f l e  t o t he  T. B. I .  l a bor a t or y.   On

t he  mor ni ng of  Ma y 24t h,  t he  l a bor a t or y not i f i e d t he  T. B. I .

a ge nt s  t ha t  a l l  t hr e e  s e t s  of  s he l l s  ma t c he d a nd ha d be e n f i r e d

f r om t he  s a me  r i f l e .  

Wa l l e n wa s  l i vi ng a t  home  wi t h hi s  pa r e nt s ,  He nr y a nd

Be t t y Wa l l e n.   I mme di a t e l y upon l e a r ni ng t ha t  t he  s he l l s

ma t c he d,  t he  T. B. I .  a ge nt s  s e t  up r oa dbl oc ks  a t  e a c h e nd of  t he

r oa d t ha t  t he  Wa l l e ns  us e d t o  r e a c h a  s t a t e  hi ghwa y.   At  a bout



     5One  a ge nt  t e s t i f i e d t ha t  t he y ha d a l r e a dy r e move d Wa l l e n
t o t he  mot e l  whe n Mr s .  Wa l l e n pa s s e d by.   Howe ve r ,  Mr s .  Wa l l e n
a nd a t  l e a s t  t wo ot he r  of f i c e r s  t e s t i f i e d t ha t  Wa l l e n wa s
s t i l l  i n  t he  pol i c e  ve hi c l e  a t  t he  r oa ds i de  whe n s he  dr ove  by.

6

9: 30 a . m. ,  t he  T. B. I .  a ge nt s  s t oppe d Wa l l e n  on  h i s  wa y t o  wor k

i n Mi ddl e bor o,  Ke nt uc ky.   He  s poke  a t  l e ngt h wi t h t he  of f i c e r s

who e xpl a i ne d t ha t  t he y we r e  l ooki ng f or  Tr i pp ' s  ki l l e r  who ma y

ha ve  be e n dr i vi ng a  da r k c ol or e d pi c kup t r uc k.   Af t e r  obt a i ni ng

Wa l l e n ' s  c ons e nt ,  t he  of f i c e r s  s e a r c he d hi s  t r uc k f i ndi ng a

s i ngl e  s pe nt  . 22 c a r t r i dge .   The  r i f l e  r a c k i n  t he  t r uc k wa s

e mpt y.   Wa l l e n t ol d t he  a ge nt s  t ha t  he  l i ke d Tr i pp a nd t ha t  he

woul d he l p t he m f i nd t he  mur de r e r  i f  he  c oul d.   

At  a bout  10: 30 a . m. ,  whi l e  Wa l l e n wa s  t a l ki ng t o

T. B. I .  a ge nt s ,  Be t t y Wa l l e n l e f t  he r  home  t o go t o  a  f une r a l .

As  s he  pa s s e d by t he  pl a c e  whe r e  t he  pol i c e  ha d s t oppe d he r  s on,

s he  s l owe d t o  a  s t op. 5  The  of f i c e r s  a t  f i r s t  wa ve d he r  on but

whe n t he y r e a l i z e d t ha t  s he  wa s  Wa l l e n ' s  mot he r ,  t he y

i nt e r c e pt e d he r  be f or e  s he  r e a c he d t he  hi ghwa y.   The  of f i c e r s

t ol d  he r  t he y we r e  i nve s t i ga t i ng Tr i pp ' s  de a t h a nd he r  s on ' s

pos s i bl e  i nvol ve me nt .   She  c ons e nt e d t o  t he  s e a r c h of  he r  c a r .

Whe n t he  pol i c e  a s ke d f or  c ons e nt  t o  s e a r c h he r  home ,  s he  a gr e e d

a nd s i gne d t he  wa i ve r  f or m.   Howe ve r ,  s he  e xpl a i ne d s he  wa s  on

he r  wa y t o  a  f une r a l  a nd woul d not  r e t ur n unt i l  a bout  12: 30 p. m.

I f  t he  of f i c e r s  c oul d not  wa i t  t ha t  l ong,  s he  a s ke d  t ha t  t he y

f i nd he r  hus ba nd who wa s  pl owi ng  a  ne a r by f i e l d  a nd ha ve  hi m

a c c ompa ny t he m whe n t he y e nt e r e d t he  hous e .    

At  a bout  t he  t i me  Mr s .  Wa l l e n pa s s e d by,  t he  T. B. I

a ge nt s  a s ke d Wa l l e n i f  he  woul d go wi t h t he m t o t he i r  mot e l  r oom

t o ma ke  a  f or ma l  s t a t e me nt .   He  a gr e e d a nd wa s  t r a ns por t e d t o



     6The  s t a t e me nt  me nt i ons  t ha t  Wa l l e n pul l e d up a  s t op
s i gn,  put  i t  i n  t he  ba c k of  hi s  t r uc k,  a nd t ook i t  t o  J oe
Eva ns '  hous e  whe r e  he  t hr e w i t  i n  t he  f r ont  ya r d.   I t  i s n ' t
c l e a r  who J oe  Eva ns  i s  or  whe n t hi s  oc c ur r e d.   Ac c or di ng t o
t he  s t a t e me nt  i t  ha ppe ne d " b e f or e  I  s a w Tr i pp. "
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t he  mot e l .   Upon a r r i va l ,  Wa l l e n ga ve  a  s t a t e me nt  a dmi t t i ng he

ha d dr i ve n by t he  muf f l e r  s hop on t he  ni ght  of  t he  mur de r  a s  he

wa s  on hi s  wa y t o  hi s  gi r l f r i e nd ' s  hous e .   He  de ni e d s e e i ng

Tr i pp or  knowi ng a nyt hi ng a bout  t he  mur de r .   The  a ge nt  t he n

c onf r ont e d hi m wi t h t he  f a c t  t ha t  t he  s he l l s  f r om a l l  t hr e e

s i t e s  ma t c he d.   At  t hi s  poi nt ,  Spe c i a l  Age nt  Ri c k Da ve npor t  r e a d

Wa l l e n hi s  Mi r a nda  r i ght s .   Wa l l e n s i gne d t he  r i ght s  wa i ve r  a nd

a l s o s i gne d a  c ons e nt  f or m a l l owi ng a  s e a r c h of  hi s  home .

Wa l l e n t he n ga ve  a  s e c ond s t a t e me nt  i n  whi c h he  a dmi t t e d

s hoot i ng Tr i pp a t  a bout  11: 45 p. m.  on Ma y 19t h.   He  s a i d t ha t

Tr i pp c a me  up be hi nd hi m,  f l a s he d hi s  bl ue  l i ght s ,  a nd pul l e d

hi m i nt o t he  l ot .   Ac c or di ng t o  t he  s t a t e me nt ,  Wa l l e n ma de  up

hi s  mi nd t ha t  i f  Tr i pp pul l e d hi s  gun on hi m,  he  woul d s hoot  hi m

be c a us e  Tr i pp ha d t hr e a t e ne d hi m e a r l i e r .   Wa l l e n ha d t ol d hi s

gi r l f r i e nd f i ve  mont hs  e a r l i e r  t ha t  due  t o  t he  ha r a s s me nt ,  one

da y e i t he r  Tr i pp woul d ki l l  h i m or  he  woul d ha ve  t o  ki l l  Tr i pp.

Tr i pp got  out  of  hi s  c a r ,  he  dr e w h i s  r e vol ve r ,  a nd ye l l e d a t

Wa l l e n not  t o  r un.   Wa l l e n ba c ke d up unt i l  h i s  dr i ve r ' s  s i de  wa s

ne xt  t o  Tr i pp ' s  wi ndow.   He  t ook t he  . 22 a ut oma t i c  r i f l e  on t he

s e a t  be s i de  hi m a nd e mpt i e d i t  i nt o Tr i pp.   Wa l l e n a l s o a dmi t t e d

t ha t  he  s hot  a t  t he  c i t y pol i c e  c a r  i n Apr i l .   The  i nt e r vi e w wa s

not  r e c or de d  but  wr i t t e n by Age nt  Da ve npor t  a nd s i gne d by

Wa l l e n. 6  

Af t e r  l e a r ni ng t ha t  Wa l l e n ha d c ons e nt e d t o  a  s e a r c h

of  hi s  home ,  t he  a ge nt s  wa i t i ng t he r e  e nt e r e d t he  hous e  wi t hout
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e i t he r  Mr .  or  Mr s .  Wa l l e n.   The r e  t he y f ound Wa l l e n ' s  . 22 r i f l e

i n a  r a c k i n  hi s  be dr oom a nd a  numbe r  of  . 22 " l ongs "  a nd

" s hor t s "  a t  va r i ous  l oc a t i ons  i n  t he  hous e .   The  s he l l  c a s i ngs

we r e  l a t e r  c ompa r e d wi t h Wa l l e n ' s  . 22 r i f l e .   At  t r i a l ,  T. B. I .

f or e ns i c  s c i e nt i s t ,  Don Ca r me n t e s t i f i e d t ha t  t he  s he l l  c a s i ngs

f ound a t  t he  s c e ne  of  t he  mur de r  ha d be e n f i r e d by t he  r i f l e

t a ke n f r om Wa l l e n ' s  be dr oom.   The  s a me  r i f l e  ha d f i r e d t he  s hot s

a t  t he  Ta z e we l l  Pol i c e  ve hi c l e  a nd t he  s he l l s  c ol l e c t e d f r om t he

ya r d a t  Wa l l e n ' s  f or me r  r e s i de nc e .  

At  t r i a l ,  Wa l l e n pr e s e nt e d a n a l i bi  de f e ns e .  Hi s

f a t he r  t e s t i f i e d t ha t  Wa l l e n s t a ye d home  a f t e r  hi s  a r r i va l  t ha t

e ve ni ng a t  a bout  10: 30 p. m.   A f r i e nd ' s  mot he r  a nd hi s

gi r l f r i e nd ' s  mot he r  t e s t i f i e d t ha t  Wa l l e n ha d ma de  s e ve r a l

t e l e phone  c a l l s  t o  t he i r  home s   be t we e n 11: 00 p. m a nd 1: 00 a . m.

Ba s e d  on  t he s e  f a c t s ,  t he  j ur y c onvi c t e d a ppe l l a nt  of  f i r s t -

de gr e e  mur de r  a nd wi t h pos s e s s i on of  a  f i r e a r m wi t h t he  i nt e nt

t o  c ommi t  f i r s t - de gr e e  mur de r .      

I .   SUFFI CI ENCY OF THE EVI DENCE

Appe l l a nt  a s s e r t s  t ha t  t he  e vi de nc e  i s  i ns uf f i c i e nt  t o

s uppor t  a  c onvi c t i on f or  mur de r  i n  t he  f i r s t - de gr e e .

Spe c i f i c a l l y  he  a r gue s  t ha t  t he  pr os e c ut i on f a i l e d t o  pr ove  t he

e l e me nt s  of  pr e me di t a t i on a nd de l i be r a t i on be yond a  r e a s ona bl e

doubt .   

Appe l l a nt  wa s  t r i e d a nd c onvi c t e d by a  j ur y.   A gui l t y

ve r di c t  f r om t he  j ur y,  a ppr ove d by t he  t r i a l  j udge ,  a c c r e di t s
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t he  t e s t i mony of  t he  s t a t e ' s  wi t ne s s e s  a nd r e s ol ve s  a l l

c onf l i c t s  i n  f a vor  of  t he  s t a t e .   St a t e  v .  Wi l l i a ms ,  657 S. W. 2d

405,  410 ( Te nn.  1983) ;  St a t e  v.  Ha t c he t t ,  560 S. W. 2d 627,  630

( Te nn.  1978) .   On a ppe a l ,  t he  s t a t e  i s  e nt i t l e d t o  t he  s t r onge s t

l e gi t i ma t e  vi e w of  t he  e vi de nc e  a nd a l l  r e a s ona bl e  or  l e gi t i ma t e

i nf e r e nc e s  whi c h ma y be  dr a wn t he r e f r om.   St a t e  v.  Ca bba ge ,  571

S. W. 2d 832,  836 ( Te nn.  1978) .  

Whe n t he  s uf f i c i e nc y of  t he  e vi de nc e  i s  c ha l l e nge d t he

s t a nda r d f or  r e vi e w by a n a ppe l l a t e  c our t  i s  whe t he r ,  a f t e r

c ons i de r i ng t he  e vi de nc e  i n  t he  l i ght  mos t  f a vor a bl e  t o  t he

pr os e c ut i on,  a ny r a t i ona l  t r i e r  of  f a c t  c oul d ha ve  f ound t he

e s s e nt i a l  e l e me nt s  of  t he  c r i me  be yond a  r e a s ona bl e  doubt .

J a c ks on v.  Vi r gi ni a ,  443 U. S.  307 ( 1979) ;  St a t e  v.  Dunc a n,  698

S. W. 2d 63,  67 ( Te nn.  1985) ;  Te nn.  R.  App.  P.  13( e ) .   I n

de t e r mi ni ng i t s  s uf f i c i e nc y,  t h i s  c our t  s houl d not  r e we i gh or

r e e va l ua t e  t he  e vi de nc e .   St a t e  v.  Ca bba ge ,  571 S. W. 2d a t  836.

Nor  ma y t hi s  c our t  s ubs t i t ut e  i t s  i nf e r e nc e s  f or  t hos e  dr a wn by

t he  t r i e r  of  f a c t  f r om t he  e vi de nc e .   Li a ka s  v.  St a t e ,  286

S. W. 2d 856,  859 ( Te nn.  1956) ;  Fa r me r  v.  St a t e ,  574 S. W. 2d 49,  51

( Te nn.  Cr i m.  App. ) ,  c e r t .  de ni e d,  ( Te nn.  1978) .

Appe l l a nt  wa s  c onvi c t e d of  f i r s t - de gr e e  mur de r  on Ma y

4,  1992 f or  a  c r i me  c ommi t t e d on Ma y 19,  1991.   Ac c or di ng t o

Te nne s s e e  s t a t ut e ,  f i r s t - de gr e e  mur de r  i s  " a n i nt e nt i ona l ,

pr e me di t a t e d a nd de l i be r a t e  ki l l i ng of  a not he r . "   Te nn.  Code

Ann.  §  39- 13- 202( 1) ( 1994 Supp. ) .   A de l i be r a t e  a c t  i s  one

" pe r f or me d wi t h a  c ool  pur pos e , "  a nd a  pr e me di t a t e d a c t  i s  one

" done  a f t e r  t he  e xe r c i s e  of  r e f l e c t i on a nd j udgme nt . "   Te nn.

Code  Ann.  §   39- 13- 201( b) ( 1) &( 2) ( 1991 Re pl . ) .   The  l a w i n



     7The  Supr e me  Cour t  r e l e a s e d i t s  opi ni on i n  Br own on J une
1,  1992,  a ppr oxi ma t e l y one  mont h a f t e r  a ppe l l a nt ' s  t r i a l .  
Whi l e  t he  hol di ng i n  Br own i s  not  t o  be  a ppl i e d r e t r oa c t i ve l y,
s e e  e . g . ,  St a t e  v .  Wi l l i e  Ba c on,  J r . ,  No.  1164 ( Te nn.  Cr i m.
App. ,  Knoxvi l l e ,  Aug.  4 ,  1992) ,  pe r m.  t o a ppe a l  de ni e d,  ( Te nn.
1992) ,   i t  i s  a ppl i c a bl e  t o c a s e s  t ha t  we r e  " i n t he  pi pe l i ne . "  
Se e  St a t e  v .  Br ooks ,  880 S. W. 2d 390 ( Te nn.  Cr i m.  App.  1993) ,
pe r m.  t o a ppe a l  de ni e d,  ( Te nn.  1994) ;  St a t e  v .  Al t a  J e a n
Kr ue ge r ,  No.  03C01- 9206- CR- 00213 ( Te nn.  Cr i m.  App. ,  Knoxvi l l e ,  
Oc t .  6 ,  1993) ,  pe r m.  t o a ppe a l  de ni e d,  ( Te nn.  1994) ;   St a t e  v .
Da vi d Le e  Ri c ha r ds ,  No.  03C01- 9207- CR- 00230 ( Te nn.  Cr i m.  App. ,
Knoxvi l l e ,  Ma r c h 23,  1993) ,  pe r m.  t o a ppe a l  de ni e d,  ( Te nn.
1993) ;  St a t e  v .  Wi l l i a m Pa ul  Robe r s on,  No.  01C01- 9206- CC- 00200
( Te nn.  Cr i m.  App. ,  Na s hvi l l e ,  Fe b.  25,  1993) ,  pe r m.  t o a ppe a l
de ni e d,  ( Te nn.  1993) ;  St a t e  v .  Da vi d L.  Ha s s e l l ,  No.  02C01-
9202- CR- 00038 ( Te nn.  Cr i m.  App. ,  J a c ks on,  De c .  30,  1992) .  
Couns e l  r a i s e d t he  Br own i s s ue s  i n  a ppe l l a nt ' s  mot i on f or  ne w
t r i a l  a nd ha s  onc e  a ga i n r a i s e d t he m on a ppe a l .  

10

Te nne s s e e  ha s  l ong r e c ogni z e d t ha t  onc e  a  homi c i de  i s

e s t a bl i s he d,  i t  i s  pr e s ume d t o  be  mur de r  i n  t he  s e c ond- de gr e e .

St a t e  v .  Br own,  836 S. W. 2d 530,  543 ( Te nn.  1992) ;  Cl a r ke  v.

St a t e ,  402 S. W. 2d 863,  867 ( Te nn.  1966) ;  Wi t t  v.  St a t e ,  46 Te nn.

5,  8  ( 1868) .   The  t wo di s t i nc t i ve  e l e me nt s  of  f i r s t - de gr e e

mur de r  a r e  de l i be r a t i on a nd pr e me di t a t i on.   Wi t hout  pr oof  of

t he s e  t wo e l e me nt s ,  a  c onvi c t i on f or  f i r s t - de gr e e  mur de r  c a nnot

be  uphe l d.  St a t e  v .  We s t ,  844 S. W. 2d 144,  147 ( Te nn.  1992) ;

St a t e  v .  Br own,  836 S. W. 2d a t  538;  Se e  Eve r e t t  v .  St a t e ,  528

S. W. 2d 25 ( Te nn.  1975) .   

Si nc e  t he  Supr e me  Cour t  de c i s i ons  i n  Br own a nd We s t ,

we  ha ve  of t e n be e n r e qui r e d t o  s c r ut i ni z e  t he  e vi de nc e  a nd

de t e r mi ne  whe t he r  t he  pr os e c ut i on ha s  pr oduc e d s uf f i c i e nt

e vi de nc e  t o  pr ove  be yond a  r e a s ona bl e  doubt  t he  e xi s t e nc e  of

bot h di s t i ngui s hi ng e l e me nt s . 7   St a t e  v.  J oe  Na t ha n Pe r s on,  No.

02C01- 9205- CC- 00106,  s l i p  op.  a t  5  ( Te nn.  Cr i m.  App. ,  J a c ks on,

Se pt .  29,  1993) ,  pe r m.  t o a ppe a l  de ni e d,  ( Te nn.  1994) ;  St a t e  v .

Da vi d L.  Ha s s e l l ,  No.  02C01- 9202- CR- 00038,  s l i p  op.  a t  13 ( Te nn.

Cr i m.  App. ,  J a c ks on,  De c .  30 1992) .   
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I n Br own,  our  Supr e me  Cour t  r e c ogni z e d t ha t  Te nne s s e e

c our t s  ha d of t e n c ommi ngl e d t he  e l e me nt s  of  pr e me di t a t i on a nd

de l i be r a t i on.   St a t e  v .  Br own,  836 S. W. 2d a t  537- 541 ( c i t a t i ons

t o ot he r  c a s e s  omi t t e d) .   A f a i l ur e  t o di s t i ngui s h be t we e n t he

t wo e l e me nt s  de s t r oys  t he  s t a t ut or y di s t i nc t i on be t we e n f i r s t -

a nd s e c ond- de gr e e  mur de r .   I d.  a t  841 ( quot i ng 2 W. La Fa ve  a nd A.

Sc ot t ,  Subs t a nt i ve  Cr i mi na l  La w § 7. 7 ( 1986) ) .     

Pr e me di t a t i on i s  t he  pr oc e s s  of  t hi nki ng a bout  a

pr opos e d ki l l i ng be f or e  e nga gi ng i n  t he  homi c i da l  c onduc t .

De l i be r a t i on i s  t he  pr oc e s s  of  we i ghi ng  ma t t e r s  s uc h a s  t he

wi s dom of  pr oc e e di ng wi t h t he  ki l l i ng,  t he  ma nne r  i n  whi c h i t

wi l l  be  a c c ompl i s he d,  a nd t he  l i ke l y c ons e que nc e s  i f

a ppr e he nde d.   St a t e  v .  Br own,  836 S. W. 2d a t  540- 41.

De l i be r a t i on,  by i t s  ve r y na t ur e  r e qui r e s  pr oof  t ha t  t he  of f e ns e

wa s  c ommi t t e d " upon r e f l e c t i on,  wi t hout  pa s s i on or  pr ovoc a t i on,

a nd ot he r wi s e  f r e e  f r om t he  i nf l ue nc e  of  e xc i t e me nt . "   St a t e  v .

Da vi d Ha s s e l l ,  s l i p  op.  a t  6.   Se e  a l s o St a t e  v .  De bor a h  Ma e

Fur l ough,  No.  01C01- 9109- CR- 00261,  s l i p  op.  a t  9  ( Te nn.  Cr i m.

App. ,  Na s hvi l l e ,   Nov.  18,  1993) .   The  c i r c ums t a nc e s  mus t

s ugge s t  t ha t  t he  mur de r e r  r e f l e c t e d on t he  c ons e que nc e s  of  t he

a c t  a nd t ha t  t he  t hought  pr oc e s s  t ook pl a c e  i n  a  c ool  me nt a l

s t a t e .   I d.  a t  6- 7.   The  de l i be r a t i on a nd pr e me di t a t i on mus t  be

a ki n t o  t he  de l i be r a t i on a nd pr e me di t a t i on s hown f or  a  mur de r

pe r f or me d by  poi s oni ng or  l yi ng i n  wa i t .   St a t e  v .  Br own,  836

S. W. 2d a t  539 ( quot i ng Ra de r  v .  St a t e ,  73 Te nn.  610,  619- 620

( 1880) ) ;  Te nn.  Code  Ann.  §  39- 13- 201( b) ( 2) ( 1991 Re pl . ) .   The

c ool  pur pos e  mus t  be  f or me d a nd t he  de l i be r a t e  i nt e nt i on

c onc e i ve d i n  t he  a bs e nc e  of  pa s s i on.   I d.
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La Fa ve ' s  t r e a t i s e  on c r i mi na l  l a w,  whi c h t he  Supr e me

Cour t  quot e d i n  Br own,  pr ovi de s  i ns i ght  i nt o t he  na t ur e  of  pr oof

f r om whi c h a  j ur y ma y pr ope r l y i nf e r  t he  e l e me nt s  of

pr e me di t a t i on a nd de l i be r a t i on:

Thr e e  c a t e gor i e s  of  e vi de nc e  a r e  i mpor t a nt
f or  t hi s  pur pos e :

( 1) f a c t s  a bout  how a nd wha t  t he
de f e nda nt  di d pr i or  t o  t he  a c t ua l
ki l l i ng whi c h s how he  [ or  s he ]
wa s  e nga ge d i n  a c t i vi t y  di r e c t e d
t owa r d t he  ki l l i ng,  t ha t  i s
pl a nne d a c t i vi t y;

( 2) f a c t s  a bout  t he  de f e nda nt ' s  pr i or
r e l a t i ons hi p a nd c onduc t  wi t h t he
vi c t i m f r om whi c h mot i ve  ma y be
i nf e r r e d;  a nd

( 3) f a c t s  a bout  t he  na t ur e  of  t he
ki l l i ng f r om whi c h i t  ma y be
i nf e r r e d t ha t  t he  ma nne r  of  t he
ki l l i ng wa s  s o pa r t i c ul a r  a nd
e xa c t i ng t ha t  t he  de f e nda nt  mus t
h a v e  i n t e n t i o n a l l y  k i l l e d
a c c or di ng t o  a  pr e c onc e i ve d
de s i gn .  .  .  .

2  W.  La Fa ve  a nd A. Sc ot t ,  Subs t a nt i ve  Cr i mi na l  La w,  § 7. 7 ( 1986)

( e mpha s i s  i n t he  or i gi na l ) .   Se e  St a t e  v.  Da vi d Ha s s e l l ,  s l i p

op.  a t  7 .

I n t hi s  c a s e  wi t h no e ye wi t ne s s e s  a nd  onl y s he l l

c a s i ngs  t o  c onne c t  Wa l l e n wi t h t he  mur de r ,  t he  e vi de nc e  of

pr e me di t a t i on a nd de l i be r a t i on i s  l a r ge l y c i r c ums t a nt i a l .   The

r e c or d c ont a i ns  l i t t l e  i nf or ma t i on a bout  a ppe l l a nt ' s  a c t i vi t i e s

j us t  pr i or  t o  t he  mur de r .   We  know t ha t  a ppe l l a nt  a nd hi s

gi r l f r i e nd a ppa r e nt l y  ha d a  di s a gr e e me nt  whi l e  i n  Ke nt uc ky whi c h

pr ompt e d t he i r  de pa r t ur e .   Ac c or di ng t o Wa l l e n ' s  s t a t e me nt s  a nd

hi s  f a t he r ' s  t e s t i mony,  whi c h wa s  pa r t i a l l y r e j e c t e d by t he

j ur y,  Wa l l e n a r r i ve d home  be f or e  10: 30 p. m.  a nd  ma de  s e ve r a l



     8The  mot he r  of  Wa l l e n ' s  gi r l f r i e nd t e s t i f i e d t ha t  s he
r e f us e d t o  c a l l  t he  gi r l f r i e nd t o  t he  phone .

     9The  r e c or d de mons t r a t e s  t he  i na c c ur a c y of  Wa l l e n ' s
s t a t e me nt .   He  c l a i me d t ha t  Tr i pp f r i ght e ne d hi m by s c r e a mi ng
a nd t hr e a t e ni ng hi m wi t h hi s  r e vol ve r ,  but  Tr i pp ' s  r e vol ve r
wa s  f ound s na ppe d s e c ur e l y i n  hi s  hol s t e r .   Mor e ove r ,  t he
pos i t i on of  Tr i pp ' s  c a r  a s  s hown on t he  ma p dr a wn by a ppe l l a nt
i s  a t  odds  wi t h t he  t e s t i mony of  ot he r  wi t ne s s e s .   As i de  f r om
a ppe l l a nt ' s  obvi ous l y i nc r e di bl e  ve r s i on,  t he  r e c or d c ont a i ns
no f a c t s  a bout  a ppe l l a nt ' s  a c t i vi t i e s  j us t  pr i or  t o t he
ki l l i ng.   Addi t i ona l l y ,  not hi ng i n  t he  r e c or d de s c r i be s
Wa l l e n ' s  a c t i ons  or  de me a nor  a f t e r  t he  mur de r .   We  know onl y
t ha t  he  we nt  home  a nd t ha t  t he  pol i c e  l a t e r  di s c ove r e d t he
mur de r  we a pon ha ngi ng on hi s  be dr oom wa l l .
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phone  c a l l s . 8  La t e r ,  he  dr ove  by,  s a w hi s  gi r l f r i e nd ' s  c a r ,  a nd

he a de d home . 9  

The  ot he r  e vi de nc e  of  Wa l l e n ' s  a c t i vi t i e s  be f or e  t he

mur de r  c ome s  f r om Wa l l e n ' s  s e c ond s t a t e me nt .   I n  t ha t  s t a t e me nt ,

he  a s s e r t e d t ha t  a f t e r  he  dr ove  by hi s  gi r l f r i e nd ' s  home ,  a nd

t ur ne d a r ound,  Tr oope r  Tr i pp be ga n f ol l owi ng hi m.   Whe n t he y

a r r i ve d a t  t he  muf f l e r  s hop,  Wa l l e n pul l e d i n.   The  t r oope r  got

out  of  hi s  c a r  wi t h t hi s  gun dr a wn.   Whe n he  put  h i s  gun a wa y

a nd got  ba c k i n  hi s  c a r ,  Wa l l e n pi c ke d up hi s  l oa de d r i f l e  f r om

t he  t r uc k s e a t  a nd " s hot  t he  r i f l e  e mpt y"  i nt e ndi ng t o  ki l l .

The  r e c or d c ont a i ns  f a c t s  f r om whi c h a  r e a s ona bl e

j ur or  c oul d ha ve  f ound t ha t  Wa l l e n ha d a  mot i ve  f or  t he  mur de r .

He  wa s  c a r r yi ng t he  r i f l e  be c a us e  a not he r  pol i c e  of f i c e r ,  J oe

Wol f e nba r ge r ,  wa s  " s t oppi ng hi m a  l ot . "   He  ha d t ol d hi s

gi r l f r i e nd,  mont hs  be f or e ,  t ha t  one  da y he  woul d ha ve  t o  ki l l

Tr i pp or  Tr i pp woul d ki l l  h i m.   Loui s e  Ar nol d,  t he  gi r l f r i e nd ' s

mot he r ,  t e s t i f i e d t ha t  Wa l l e n ha t e d s ome  pol i c e  of f i c e r s .

Wa l l e n a dmi t t e d s hoot i ng up a n e mpt y Ta z e we l l  Ci t y  pol i c e  c a r



     10The  a dmi s s i bi l i t y of  t he  e vi de nc e  r e l a t i ng t o t hi s
s hoot i ng i s  di s c us s e d be l ow.
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a bout  a  mont h be f or e  t he  mur de r . 10  He  f ur t he r  a dmi t t e d t ha t  he

ha d de c i de d t o  s hoot  Tr i pp i f  Tr i pp pul l e d hi s  gun.   Fr om t he s e

f a c t s ,  a  r a t i ona l  j ur or  c oul d r e a di l y  c onc l ude  t ha t  a ppe l l a nt

wa s  hos t i l e  t owa r d t he  pol i c e  i n  ge ne r a l  a nd t ha t  he  wa s  f e a r f ul

of  Tr i pp.   Howe ve r ,  pr oof  t ha t  a n a c c us e d ha d a  mot i ve  t o ki l l ,

wi t hout  mor e ,  doe s  not  pr ove  t ha t  t he  ki l l i ng wa s  pr e me di t a t e d

a nd c ool l y  e xe c ut e d.   Se e  e . g . ,  St a t e  v .  Br ooks ,  880 S. W. 2d 390

( Te nn.  Cr i m.  App.  1993) ,  pe r m.  t o a ppe a l  de ni e d,  ( Te nn.

1944) ( t ur bul e nt  r e l a t i ons hi p a nd a r gume nt  j us t  pr i or  t o  ki l l i ng

i ns uf f i c i e nt  t o  pr ove  de l i be r a t i on whe r e  j ur y i ns t r uc t i on wa s

i na c c ur a t e  s t a t e me nt  of  t he  l a w) .

The  na t ur e  of  t hi s  ki l l i ng pr ovi de s  l i t t l e  f r om whi c h

a  j ur y c oul d c onc l ude  t ha t  t he  c r i me  wa s  c ommi t t e d a c c or di ng t o

a  pr e c onc e i ve d de s i gn a nd f r e e  f r om pa s s i on or  pr ovoc a t i on.

Not hi ng i ndi c a t e s  t ha t  Wa l l e n s ought  a n e nc ount e r  wi t h Tr i pp or

t ha t  t he i r  me e t i ng wa s  a nyt hi ng but  pur e  c ha nc e .   Ce r t a i nl y,  t he

ma nne r  of  t he  ki l l i ng s ugge s t s  t ha t  Tr i pp di d not hi ng t o  pr ovoke

t he  e nc ount e r .   He  wa s  s e a t e d wi t h hi s  gun s t r a ppe d i n  t he

hol s t e r .   He  wa s  s hot  r e pe a t e dl y  a t  c l os e  r a nge .   Whi l e  Wa l l e n

f i r e d t we l ve  or  t hi r t e e n s hot s ,  r e pe a t e d bl ows  or  s hot s ,  by

t he ms e l ve s ,  a r e  not  e nough t o  e s t a bl i s h pr e me di t a t i on a nd

de l i be r a t i on.   St a t e  v .  Br own,  836 S. W. 2d a t  543.   A vi c i ous

be a t i ng ma y we l l  be  e vi de nc e  of  r a ge  or  pa s s i on,  a nd e mpt yi ng

one ' s  r i f l e  i s  a s  l i ke l y t o  be  a  s i gn of  pa ni c  or  l os s  of

c ont r ol  a s  a n i ndi c a t i on of  a  c ool ,  de l i be r a t e  ki l l i ng.   



     11We  a r e  c ogni z a nt  of  t he  f a c t  t ha t  a ppe l l a nt ' s  s t a t e me nt
wa s  ne ve r  t a pe d or  t r a ns c r i be d wor d f or  wor d.   The  r e c or d
c ont a i ns  onl y t he  pol i c e  of f i c e r ' s  ve r s i on wr i t t e n i n  hi s  ha nd
a nd s i gne d by a ppe l l a nt .   A wor d f or  wor d t r a ns c r i pt i on  woul d
ha ve  pr ovi de d a  mor e  c ompl e t e  a nd,  pos s i bl y,  a   mor e  c ohe r e nt
s t a t e me nt .   
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The  r e c or d i s  e qua l l y  s pa r s e  on t he  i s s ue  of  Wa l l e n ' s

me nt a l  s t a t e  e i t he r  be f or e  or  a f t e r  t he  mur de r .   He  ha d a n

a r gume nt  wi t h hi s  gi r l f r i e nd.   One  c oul d r e a s ona bl y i nf e r  he  wa s

ups e t  be c a us e  s he  r e f us e d t o  s pe a k t o  hi m on t he  t e l e phone .   I n

hi s  c onf e s s i on ,  he  t ol d t he  pol i c e  t ha t  he  ha d " ma de  up"  hi s

mi nd " i f  Tr i pp pul l e d a  gun on me  I  wa s  goi ng t o  us e  my gun on

hi m. "   I t  i s  i mpos s i bl e  t o t e l l  f r om t he  c ont e xt  whe t he r  t hi s

de c i s i on wa s  r e a c he d mont hs  e a r l i e r  or  s e c onds  be f or e  t he

ki l l i ng. 11  

Si nc e  Br own,  c our t s  ha ve  e xa mi ne d  t he  s uf f i c i e nc y of

t he  s t a t e ' s  pr oof  i n  f i r s t - de gr e e  mur de r  c a s e s  a  numbe r  of

t i me s .   I n St a t e  v .  Ge nt r y,  881 S. W. 2d 1 ( Te nn.  Cr i m.  App.

1993) ,  pe r m.  t o a ppe a l  de ni e d,  ( Te nn.  1994) ,  f or  e xa mpl e ,

de f e nda nt  wa s  l oc ke d i n  a  bi t t e r  l a nd di s put e  wi t h TVA a nd he l d

a  gr udge  a ga i ns t  t ha t  a ge nc y ' s  e mpl oye e s .   St a t e  v .  Ge nt r y,  881

S. W. 2d a t  2 .   He  ha d s t a t e d s e ve r a l  t i me s  he  woul d ki l l  a ny TVA

e mpl oye e  who c a me  on  h i s  pr ope r t y.   Whe n he  s a w a  TVA ve hi c l e

e nt e r  hi s  l a nd,  he  r e t ur ne d t o  hi s  hous e ,  a r me d hi ms e l f ,  a nd

wa i t e d f or  i t  t o a r r i ve .   Se ve r a l  e ye wi t ne s s e s  t e s t i f i e d t o hi s

c a l m de me a nor  a s  he  wa i t e d by hi s  ba r n f or  t he  ma n t o  a ppr oa c h.

Dur i ng t he i r  br i e f  c onve r s a t i on,  t he  vi c t i m wa s  not  of f e ns i ve  or

t hr e a t e ni ng.   Whe n t he  de f e nda nt  poi nt e d hi s  gun i n  t he  vi c t i m' s

f a c e ,  t he  vi c t i m r e s i s t e d,  a nd t he  de f e nda nt  f i r e d s e ve r a l  s hot s

a t  poi nt  bl a nk r a nge .   Thi s  c our t  f ound t ha t  t he  e vi de nc e  wa s

s uf f i c i e nt  t o  pr ove  t ha t  de f e nda nt  ha d a  mot i ve ,  ha d pl a nne d hi s
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a c t i ons ,  a nd ha d ki l l e d i n  a c c or da nc e  wi t h a  pr e c onc e i ve d

de s i gn.   I d.  a t  5 .

I n St a t e  v .  Br i mme r ,  876 S. W. 2d 75 ( Te nn.  1994) ,

de f e nda nt  ha ndc uf f e d t he  vi c t i m t o a  t r e e  a nd c hoke d hi m t o

de a t h wi t h a  wi r e .   Evi de nc e  s ugge s t e d t ha t  de f e nda nt  c a me  t o

Ande r s on Count y i nt e ndi ng t o  r ob a nd ki l l  h i m.   He  wa s  a r me d

wi t h a  gun a nd kni f e .   He  l a t e r  got  a  r i de  wi t h hi s  u l t i ma t e

vi c t i m,  pr e t e nde d t o  be  a  pol i c e  of f i c e r ,  " a r r e s t e d"  hi m,

ha ndc uf f e d hi m,  dr ove  hi m t o a not he r  l oc a t i on,  c hoke d hi m,  a nd

s t ol e  hi s  t r uc k.   The  Supr e me  Cour t  c onc l ude d t ha t  t he  e vi de nc e

wa s  s uf f i c i e nt  t o e s t a bl i s h f i r s t - de gr e e  mur de r .

I n St a t e  v .  Tune ,  872 S. W. 2d 922 ( Te nn.  Cr i m.  App. ) ,

pe r m.  t o a ppe a l  de ni e d,  ( Te nn.  1993) ,  de f e nda nt  e nt e r e d t he

vi c t i m' s  ga r a ge  c a r r yi ng a  s hot gun.   He  poi nt e d i t  t owa r d t he

vi c t i m a nd wonde r e d a l oud whe t he r  i t  woul d f i r e .   Af t e r  s a yi ng

he  wa s  not  goi ng t o  s hoot  t he  vi c t i m,  he  c onve r s e d wi t h t he

vi c t i m.   Mome nt s  l a t e r  he  de c l a r e d t ha t  he  woul d s hoot  a nd s hot

t he  vi c t i m.   Wi t ne s s e s  de t a i l e d t hr e a t s  ma de  by de f e nda nt

a ga i ns t  t he  vi c t i m t wo we e ks  e a r l i e r .   Aga i n,  t he  c our t  f ound

s uf f i c i e nt  e vi de nc e  t o  s us t a i n t he  f i r s t - de gr e e  mur de r

c onvi c t i on.

No s i mi l a r  e vi de nc e  e xi s t s  i n  t hi s  c a s e .   Gr a nt i ng t he

s t a t e  t he  s t r onge s t  l e gi t i ma t e  vi e w of  t he  e vi de nc e ,  t he  r e c or d

de mons t r a t e s  t ha t  Wa l l e n wa s  hos t i l e  t owa r d pol i c e  a nd a f r a i d of

Tr i pp.   On t he  e ve ni ng of   Ma y 18,  1991,  Wa l l e n ha d a  f i ght  wi t h

hi s  gi r l f r i e nd a nd wa s  ups e t  a nd a ngr y.   Tha t  ni ght  a t

a ppr oxi ma t e l y  11: 45 p. m. ,  Wa l l e n s hot  Tr i pp t we l ve  or  t hi r t e e n
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t i me s  wi t h hi s  . 22 r i f l e   whi l e  Tr i pp wa s  pa r ke d i n  t he  Ta z e we l l

Muf f l e r  Shop l ot .   Wa l l e n l e f t  t he  l ot ,  we nt  home ,  a nd put  t he

r i f l e  i n t he  gun r a c k i n  hi s  r oom.   Li ke  Ge nt r y,  Wa l l e n c a r r i e d

a  known gr udge  a ga i ns t  a  c e r t a i n  gr oup.   Unl i ke  Ge nt r y,  t he

r e c or d c ont a i ns  not hi ng f r om whi c h a  j ur y c oul d c onc l ude  t ha t

Wa l l e n c ool l y  a nd c a l ml y de c i de d t o  mur de r  Tr i pp a nd t he n

c a r r i e d out  t ha t  i nt e nt  a c c or di ng t o  hi s  pr e c onc e i ve d pl a n

wi t hout  pa s s i on or  pr ovoc a t i on.   Li ke  Br i mme r  a nd Tune ,  Wa l l e n

wa s  a r me d.   Unl i ke  Br i mme r  a nd Tune ,  Wa l l e n di d not  be gi n hi s

e ve ni ng wi t h t he  i nt e nt  t o ki l l  a nd di d  not  s t a t e  hi s  i nt e nt

we e ks  e a r l i e r .

I n t hi s  c a s e ,  due  t o i t s  c i r c ums t a nt i a l  na t ur e ,  t wo

e qua l l y  s pe c ul a t i ve  t he or i e s  we r e  pr e s e nt e d t o  t he  j ur y -  t he

s t a t e ' s  a nd de f e nda nt ' s .   Whi l e  t he  j ur y wa s  e nt i t l e d t o  r e j e c t

de f e nda nt ' s  t he or y i n  f a vor  of  t he  s t a t e ' s ,  a f f i r ma t i ve  e vi de nc e

s uf f i c i e nt  t o  e s t a bl i s h pr oof  of  e a c h e l e me nt  be yond a

r e a s ona bl e  doubt  mus t  a ppe a r .   Me r e  s pe c ul a t i on a s  t o  Wa l l e n ' s

f r a me  of  mi nd i s  i ns uf f i c i e nt  t o  e s t a bl i s h f i r s t - de gr e e  mur de r .

The  r e c or d a r gua bl y c ont a i ns  s ome  e vi de nc e  f r om whi c h

t he  j ur y c oul d ha ve  f ound pr e me di t a t i on.   Wa l l e n s t a t e d he  ha d

de c i de d t o  ki l l  Tr i pp i f  Tr i pp pul l e d hi s  gun.   The r e  i s ,

howe ve r ,  no e vi de nc e  f r om whi c h a  r e a s ona bl e  f a c t f i nde r  c oul d

f i nd s uf f i c i e nt  pr oof  of  de l i be r a t i on.

De l i be r a t i on i s  pr e s e nt  whe n t he  c i r c ums t a nc e s  s ugge s t

t ha t  t he  mur de r e r  r e f l e c t e d upon t he  ma nne r  a nd c ons e que nc e s  of

hi s  a c t  be f or e  a c t i ng.   St a t e  v .  Ge nt r y,  881 S. W. 2d a t  4 .   Whi l e

t he  e vi de nc e  i s  s uf f i c i e nt  t o  pr ove  Wa l l e n ' s  i nt e nt  t o ki l l ,



     12I n  s o hol di ng,  we  a r e  not  s ugge s t i ng a ny a c c e pt a nc e  of
Wa l l e n ' s  c l a i m of  s e l f - de f e ns e .   Abs e nc e  of  pr ovoc a t i on doe s
not  ne c e s s a r i l y  i nc l ude  a bs e nc e  of  e xc i t e me nt  or  pa s s i on.
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t he r e  i s  no e vi de nc e  t o  e s t a bl i s h t ha t  Wa l l e n r e f l e c t e d upon t he

ki l l i ng a nd c ommi t t e d i t  f r e e  f r om t he  i nf l ue nc e  of  e xc i t e me nt . 12

The r e f or e ,   a ppe l l a nt ' s  c onvi c t i on f or  f i r s t - de gr e e  mur de r  mus t

be  s e t  a s i de .   He  ma y,  of  c our s e ,  be  r e t r i e d f or  l e s s e r  i nc l ude d

of f e ns e s .

I n a  r e l a t e d i s s ue ,  a ppe l l a nt  c ont e nds  t ha t  t he  j ur y

i ns t r uc t i on on f i r s t - de gr e e  mur de r  wa s  i na de qua t e  t o  i ns t r uc t

t he  j ur y on t he  e l e me nt s  of  de l i be r a t i on a nd pr e me di t a t i on.   The

i ns t r uc t i on c ont a i ne d t he  " c o nc e i ve d i n  a n i ns t a nt "  l a ngua ge  our

Supr e me  Cour t  di s a vowe d i n  Br own.   Si nc e  we  ha ve  s e t  a s i de  t he

c onvi c t i on f or  f i r s t - de gr e e  mur de r ,  i t  i s  unne c e s s a r y t o  a ddr e s s

t hi s  i s s ue .

I I .   EVI DENTI ARY I SSUES

Appe l l a nt  ha s  l odge d a  t hr e e - pr onge d a t t a c k a ga i ns t

e vi de nc e  pr e s e nt e d a t  t r i a l .   Fi r s t ,  he  a r gue s  t ha t  e vi de nc e

c onc e r n i ng  t he  a t t a c k on t he  Ta z e we l l  pol i c e  c a r  wa s

i na dmi s s i bl e  unde r  Rul e  404( b)  of  t he  Te nne s s e e  Rul e s  of

Evi de nc e ,  wa s  i r r e l e va nt  t o  a ny ma t e r i a l  i s s ue  a t  t r i a l ,  a nd wa s

hi ghl y pr e j udi c i a l .   Ne xt ,  he  c ont e nds  t ha t  hi s  s t a t e me nt s  t o

t he  pol i c e  a nd e vi de nc e  obt a i ne d f r om t he  t wo s e a r c he s  s houl d

ha ve  be e n s uppr e s s e d.   La s t ,  he  a r gue s  t ha t  a  de f e ns e

ps yc hol ogi s t  s houl d  ha ve  be e n a l l owe d t o  t e s t i f y  a bout  hi s

ps yc hol ogi c a l  s t a t e ,  e s pe c i a l l y hi s  me nt a l  r e t a r da t i on,  a s  pa r t

of  t he  t ot a l i t y  of  t he  c i r c ums t a nc e s  t ha t  e xi s t e d whe n he  ga ve

hi s  s t a t e me nt s  t o t he  pol i c e .   



     13Se e  St a t e  v .  Pa r t on,  694 S. W. 2d 299,  303 ( Te nn.  1985) .

     14Whi l e  Rul e  404( b)  wa s  a dopt e d i n  1990,  i t  wa s  dr a f t e d i n
a c c or d wi t h St a t e  v .  Pa r t on,  694 S. W. 2d 299 ( Te nn.  1985) .  
The r e f or e ,  t he  pr e - r ul e  c a s e s  t ha t  f ol l ow Pa r t on a r e  s t i l l
good l a w.
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A.   Evi de nc e  of  Unc ha r ge d Pr i or  Cr i me
 unde r  Rul e  404( b)  

Fi r s t ,   we  mus t  de t e r mi ne  whe t he r  t e s t i mony a bout  a nd

phys i c a l  e vi de nc e  of  t he  s hoot i ng of  t he  Ta z e we l l  pol i c e  c a r  a

mont h e a r l i e r  we r e  a dmi s s i bl e  unde r  Te nne s s e e  Rul e s  of  Evi de nc e

404( b) .   Ac c or di ng t o  t he  r ul e ,  t he  f ol l owi ng c ondi t i ons  mus t  be

s a t i s f i e d be f or e  a l l owi ng s uc h e vi de nc e :

( 1) t he  t r i a l  c our t  mus t  hol d a  j ur y-
out  he a r i ng,  i f  r e que s t e d;

( 2) t he  t r i a l  c our t  mus t  de t e r mi ne
t ha t  a  ma t e r i a l ,  d i s put e d i s s ue
e xi s t s  f or  t he   a dmi s s i on of
e vi de nc e ; 13 a nd

( 3) t he  t r i a l  c our t  mus t  f i nd t ha t
t he  pr oba t i ve  va l ue  of  t he
e vi de nc e  i s  not  out we i ghe d by t he
da nge r  of  unf a i r  pr e j udi c e .

Te nn.  R.  Evi d.  404( b) ( 1) ,  ( 2) ,  & ( 3) .   The  Advi s or y Commi s s i on

Comme nt  t o  t he  r ul e  not e s  t ha t  t he  e vi de nc e  t ha t  t he  de f e nda nt

c ommi t t e d t he  ot he r  c r i me  mus t  be  " c l e a r  a nd c onvi nc i ng. "   Adv.

Comm' n Comme nt s ,  Te nn R.  Evi d .  404( b) ;  St a t e  v .  Pa r t on,  694

S. W. 2d 299,  303 ( Te nn.  1985) .   Se e  a l s o St a t e  v .  Hol ma n,  611

S. W. 2d 411,  413 ( Te nn.  1981) ;  Ca r ut he r s  v .  St a t e ,  406 S. W. 2d

159,  161 ( Te nn.  1966) . 14  The  r ul e  a l s o r e qui r e s ,  upon r e que s t ,

t ha t  t he  t r i a l  c our t  " s t a t e  on t he  r e c or d t he  i s s ue ,  t he  r ul i ng,

a nd t he  r e a s on f or  t he  r ul i ng. "   Adv.  Comm' n Comme nt s ,  Te nn.  R.

Evi d.  404( b) .

Evi de nc e  of  ot he r  c r i me s  t o  pr ove  or  a l l ow a n

i nf e r e nc e  of  gui l t  on t he  c r i me  c ha r ge d,  t ha t  i s ,  t o  e s t a bl i s h



     15Se e  a l s o St a t e  v .  Howe l l ,  868 S. W. 2d 238 ( Te nn.
1993) ( de f e nda nt ' s   undi s put e d pos s e s s i on of  mur de r  we a pon i n
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c ha r a c t e r ,  i s  ge ne r a l l y  i na dmi s s i bl e .   St a t e  v .  Rouns a vi l l e ,  701

S. W. 2d S. W. 2d 817,  820 ( Te nn.  1985) ;  Bunc h v.  St a t e ,  605 S. W. 2d

227,  229 ( Te nn.  1980) ;  St a t e  v .  Fr a nk Fr i e r s on,  No.  01C01- 9112-

CR- 000357,  s l i p op.  a t  34,  ( Te nn.  Cr i m.  App. ,  Na s hvi l l e ,  J ul y

22,  1993) .   Mos t  r e l e va nt  e vi de nc e  i s  a dmi t t e d unl e s s  " i t s

pr oba t i ve  va l ue  i s  s ubs t a nt i a l l y  out we i ghe d by t he  da nge r  of

unf a i r  pr e j udi c e ,  c onf us i on of  t he  i s s ue s ,  or  mi s l e a di ng t he

j ur y .  .  .  . "   Te nn.  R.  Evi d.  402,  403 ( e mpha s i s  a dde d) .

Evi de nc e  of  ot he r  c r i me s ,  on t he  ot he r  ha nd,  i s  e xc l ude d unl e s s

i t  f a l l s  wi t hi n c e r t a i n we l l - de f i ne d e xc e pt i ons .   St a t e  v .

Ri c kma n,  876 S. W. 2d 824,  827 ( Te nn.  1994) ( e mpha s i s  a dde d) .   Eve n

i f  ot he r  c r i me s  e vi de nc e  i s  r e l e va nt  t o  a  di s put e d ma t e r i a l

i s s ue ,  i t  i s  s t i l l  e xc l ude d  " i f  i t s  pr oba t i ve  va l ue  i s

out we i ghe d by t he  da nge r  of  unf a i r  pr e j udi c e . "   Te nn.  R.  Evi d.

404( b) ( 3) .   " I f  t he  unf a i r  pr oba t i ve  va l ue  out we i ghs  t he

pr e j udi c e  or  i s  da nge r ous l y c l os e  t o  t i ppi ng t he  s c a l e s ,  t he

c our t  mus t  e xc l ude  t he  e vi de nc e  de s pi t e  i t s  r e l e va nc e  t o  s ome

ma t e r i a l  i s s ue  ot he r  t ha n c ha r a c t e r . "   St a t e  v .  Lue l l e n ,  867

S. W. 2d 736,  741 ( Te nn.  Cr i m.  App.  1992) .   

Appe l l a t e  c our t s  ha ve  i de nt i f i e d a  numbe r  of  f a c t or s

t o be  us e d i n  t he  we i ghi ng pr oc e s s .   Whe n i de nt i t y  i s  t he

di s put e d ma t e r i a l  i s s ue ,  a s  i t  a r gua bl y i s  he r e ,  t he  f a c t ua l

c i r c ums t a nc e s  of  t he  ot he r  c r i me  and t he  c r i me  on t r i a l  " mus t  be

s ubs t a nt i a l l y i de nt i c a l  a nd mus t  be  s o uni que  t ha t  pr oof  t ha t

t he  de f e nda nt  c ommi t t e d t he  ot he r  of f e ns e  f a i r l y  t e nds  t o

e s t a bl i s h t ha t  he  a l s o c ommi t t e d t he  of f e ns e  wi t h whi c h he  i s

c ha r ge d. "   Bunc h v.  St a t e ,  605 S. W. 2d a t  230. 15  A s e c ond f a c t or



pr i or  mur de r  i n  f e l ony- mur de r  t r i a l ) ;   St a t e  v .  Bur c hf i e l d,
664
S. W. 2d 284 ( Te nn.  1984) ( de f e nda nt ' s  i l l e ga l  s e xua l  c onduc t
wi t h a  di f f e r e nt  vi c t i m i na dmi s s i bl e  i n c hi l d s e xua l  a bus e
c a s e ) ;  St a t e  v .  Si mon Ne l s on,  No.  2  ( Te nn.  Cr i m.  App.  J a c ks on,
Apr i l  25,  1990) ,  pe r m.  t o a ppe a l  de ni e d,  ( Te nn.
1990) ( de f e nda nt  c ha r ge d wi t h a s s a ul t  wi t h i nt e nt  t o  c ommi t
f i r s t - de gr e e  mur de r  s e e n c a r r yi ng  s a me  we a pon a nd dr i vi ng
s a me  c a r  e a r l i e r  on s a me  da y t e nds  t o  e s t a bl i s h i de nt i t y) ;
St a t e  v .  Bobby Le e  Ta t e ,  No.  1228 ( Te nn.  Cr i m.  App. ,
Knoxvi l l e ,  Se pt .  7 , 1989) ( pr i or  r a pe  a dmi s s i bl e  whe r e  me t hods
us e d by r a pi s t  a r e  vi r t ua l l y i de nt i c a l ) ;  St a t e  v .  Ge or ge  Al l e n
Fl e t c he r ,  No.  86- 114- I I I  ( Te nn.  Cr i m.  App. ,  Na s hvi l l e ,  J une
10,  1987) ( c onvi c t i on f or  pos s e s s i on of  ma r i j ua na  wi t h i nt e nt
t o s e l l  i na dmi s s i bl e  i n t r i a l  f or  pos s e s s i on of  LSD wi t h
i nt e nt  t o  s e l l  a bs e nt  s ubs t a nt i ve  e vi de nc e  of  f a c t s  a nd
c i r c ums t a nc e s  c onne c t i ng i t  t o  pr e s e nt  c a s e  on t r i a l . )
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i s  t he  t i mi ng of  t he  t wo i nc i de nt s .   The  r e mot e ne s s  i n t i me

we a ke ns  t he  l ogi c a l  c onne c t i on be t we e n t he  t wo c r i me s  a nd

i nc r e a s e s  t he  r i s k of  unf a i r  pr e j udi c e .   St a t e  v .  Bur c hf i e l d ,

664 S. W. 2d 284,  288 ( Te nn.  1984) .   

A t hi r d f a c t or  -  t he  s t r e ngt h of  t he  s t a t e ' s  ot he r

e vi de nc e  -  i s  r e l e va nt  t o  de t e r mi ni ng t he  pr oba t i ve  e vi de nc e  of

t he  ot he r  c r i me .   I f  t he  r e c or d c ont a i ns  s uf f i c i e nt  di r e c t

e vi de nc e  f or  t he  j ur y t o de t e r mi ne  t he  ma t e r i a l  i s s ue ,  t he

pr oba t i ve  va l ue  of  t he  ot he r  c r i me s  e vi de nc e  i s  l e s s e ne d.   St a t e

v.  Lue l l e n,  867 S. W. 2d a t  741;  St a t e  v .  Bunc h,  605 S. W. 2d a t

230.   Mor e ove r ,  t he  pr oba t i ve  va l ue  i s  i nf l ue nc e d by t he

s t r e ngt h of  t he  e vi de nc e  of f e r e d t o  pr ove  t ha t  t he  ot he r  c r i me

wa s  pe r pe t r a t e d by de f e nda nt .   St a t e  v .  Bunc h,  605 S. W. 2d a t

231- 232.   I f  t ha t  e vi de nc e  i s  we a k,  t he  i nf e r e nc e  t ha t  t he  s a me

pe r s on c ommi t t e d bot h c r i me s  i s  a l s o we a ke ne d.   I f  t he  i nf e r e nc e

c onne c t i ng t he  t wo c r i me s  i s  we a k,  t he  e vi de nc e  mus t  be  e xc l ude d

be c a us e  t he  pr e j udi c i a l  e f f e c t  ne c e s s a r i l y  out we i ghs  t he

pr oba t i ve  va l ue .   I d.  



     16The  r ul e  r e qui r e s  a  he a r i ng onl y " upon r e que s t . "   Te nn.
R.  Evi d 404( b) ( 1) .

     17The  t r i a l  c our t ' s  r ul i ng i s  a s  f ol l ows :   

THE COURT:   Ve r y we l l .   I n  t he  opi ni on of
t he  Cour t ,  t he  e vi de nc e  i s  a dmi s s i bl e .  
The  Cour t  unde r s t a nds  t ha t  i t  ha s  a  c l e a r
dut y t o  pr ope r l y i ns t r uc t  t he  j ur y a s  t o
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I n s umma r y,  pr i or  t o  a dmi t t i ng e vi de nc e  of  ot he r

c r i me s  or  ba d c onduc t ,  a  t r i a l  c our t  mus t  hol d a  j ur y- out

he a r i ng. 16  Af t e r  he a r i ng t he  e vi de nc e  a nd a r gume nt s  of  c ouns e l ,

a  t r i a l  c our t  mus t  de t e r mi ne  whe t he r  t he  pr of f e r e d e vi de nc e  i s

r e l e va nt  t o a  di s put e d,  ma t e r i a l  i s s ue  i n t he  c a s e  ( ot he r  t ha n

t he  pr ope ns i t y  of  de f e nda nt  t o  c ommi t  c r i me s )  a nd whe t he r  t he

s t a t e  ha s  e s t a bl i s he d t ha t  r e l e va nc e  by c l e a r  a nd c onvi nc i ng

e vi de nc e .   I f  r e l e va nt ,  t he  c our t  mus t  t he n we i gh t he  pr oba t i ve

va l ue  of  t he  e vi de nc e  a ga i ns t  i t s  pot e nt i a l  f or  unf a i r  pr e j udi c e

by c ons i de r i ng t he  uni que  f a c t s  a nd c i r c ums t a nc e s  of  t he  c a s e .

The s e  c i r c ums t a nc e s  i nc l ude  ( 1)  t he  s i mi l a r i t i e s  be t we e n t he

ot he r  c onduc t  a nd t ha t  c ha r ge d,  ( 2)  t he  t i me  t ha t  ha s  e l a ps e d

be t we e n t he  t wo e ve nt s ,  ( 3)  t he  s t r e ngt h of  ot he r  e vi de nc e  i n

t he  s t a t e ' s  c a s e  t o  pr ove  t he  di s put e d i s s ue ,  a nd ( 4)  t he

s t r e ngt h of  t he  e vi de nc e  of  a nd  c onne c t i ng de f e nda nt  t o  t he

ot he r  c r i me .   I f  t he  pr oba t i ve  va l ue  of  t he  ot he r  c r i me s

e vi de nc e  a nd t he  l e gi t i ma t e  i nf e r e nc e s  whi c h ma y be  dr a wn

t he r e f r om i s  s uf f i c i e nt l y  s t r ong t o  out we i gh i t s  pr e j udi c i a l

e f f e c t ,  t he  e vi de nc e  ma y be  a dmi t t e d.   I f  t he  unf a i r  pr e j udi c e

i s  " da nge r ous l y c l os e  t o  t i ppi ng t he  s c a l e s , "  t he  c our t  mus t

e xc l ude  t he  e vi de nc e  de s pi t e  i t s  r e l e va nc e  t o  s ome  ma t e r i a l

i s s ue .   St a t e  v .  Lue l l e n,  867 S. W. 2d a t  741.   

 I n t hi s  i ns t a nc e ,  t he  t r i a l  j udge  di d not  a r t i c ul a t e

hi s  r e a s ons  f or  a dmi t t i ng t he  e vi de nc e . 17  Whi l e  t he  r ul e



how t hi s  e vi de nc e  s houl d be  c ons i de r e d,
whi c h t he  Cour t  wi l l  unde r t a ke  t o  do whe n
i t  c ha r ge s  t he  j ur y.   But  i t  i s  t he  r ul i ng
of  t he  Cour t  t ha t  t he s e  s he l l  c a s i ngs
l oc a t e d a t  t he  va r i ous  s c e ne s  i ndi c a t e d,
t ha t  i s  t he  s c e ne  of  t he  a l l e ge d i nc i de nt
i n  t hi s  c a s e ,  t he  s c e ne  of  t he  a l l e ge d
i nc i de nt  i nvol vi ng t he  Ta z e we l l  pol i c e
c a r ,  t he  home  t ha t  t he  de f e nda nt  onc e
oc c upi e d,  a nd a l s o t he  s he l l  c a s i ng i n  t he
de f e nda nt ' s  ve hi c l e  wi l l  be  a dmi s s i bl e  i n
e vi de nc e ,  a nd t he  Cour t  wi l l  i ns t r uc t  t he
j ur y,  t he  l i mi t s  t o  be  pl a c e d on t he
c ons i de r a t i on of  t ha t  e vi de nc e .   

We  not e  t ha t  t he  t r i a l  j udge  r ul e d onl y t ha t  t he
s he l l  c a s i ngs  we r e  a dmi s s i bl e .   He  di d not  a ddr e s s  t he
a dmi s s i bi l i t y of  t e s t i mony c onc e r ni ng t he  pol i c e  c a r  s hoot i ng
or  of   a ppe l l a nt ' s  s t a t e me nt  c onf e s s i ng t o  t he  pol i c e  c a r
s hoot i ng.
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r e qui r e s  t he  c our t ,  upon r e que s t ,  t o  " s t a t e  on t he  r e c or d t he

ma t e r i a l  i s s ue ,  t he  r ul i ng a nd  t he  r e a s ons  f or  a dmi t t i ng t he

e vi de nc e , "  Te nn.  R.  Evi d.  404( b) ( 2) ,  ne i t he r  t he  s t a t e  nor  t he

de f e ns e  ma de  s uc h a  r e que s t .   None t he l e s s ,  t he  a bs e nc e  of  t he

a na l ys i s  f r om t he  r e c or d ha mpe r s  our  pr ope r  r e vi e w.   Se e  St a t e

v.  We s t ,  844 S. W. 2d 144,  150 ( Te nn.  1992) .   The  be t t e r  pr a c t i c e

i s  f or  a  j udge  t o  pr ovi de  hi s  or  he r  r e a s oni ng e ve n i f  c ouns e l

doe s  not  ma ke  a  f or ma l  r e que s t .   N.  Cohe n,  D.  Pa i ne ,  S.

She ppe a r d,  Te nne s s e e  La w of  Evi de nc e ,  §  404. 7,  a t  133 ( 2d e d.

1990) ( he r e a f t e r  Cohe n,  s upr a ) .   

The  t r i a l  j udge  he l d a  pr e t r i a l  he a r i ng t o  de t e r mi ne

t he  a dmi s s i bi l i t y of  t he  ot he r  c r i me s  e vi de nc e .   At  t he  he a r i ng,

t he  s t a t e  a r gue d t ha t  t he  e vi de nc e  wa s  pr oba t i ve  of  i de nt i t y ,

mot i ve ,  a nd i nt e nt .   Al t hough t he  t r i a l  j udge ' s  c omme nt s  pr i or

t o r ul i ng i mpl y t ha t  t he  e vi de nc e  wa s  r e l e va nt  t o  t he  di s put e d

i s s ue  of  i de nt i t y,  t he  c our t ' s  l i mi t i ng i ns t r uc t i on t o t he  j ur y

a l l ows  c ons i de r a t i on of  t he  e vi de nc e  on a l l  t hr e e  i s s ue s .   On



     18Se e  Mc Le a n v.  St a t e ,  527 S. W. 2d 76 ( Te nn.  1975)
( pha r ma c i s t ' s  pr i or  i l l e ga l  s a l e  of   c ont r ol l e d s ubs t a nc e  t o
i nf or me r  e s t a bl i s he d c ont i nui ng r e l a t i ons hi p a nd i nt e nt  t o
c ommi t  c r i me ) ;  Gi bbs  v.  St a t e ,  300 S. W. 2d 890 ( Te nn.  1957)
( s e c ond mur de r  c ommi t t e d t o  c onc e a l  f i r s t ) ;  Le e  v.  St a t e ,  254
S. W. 2d 747 ( Te nn.  1953) ( i nvol ve me nt  i n  r a c ke t e e r i ng e xpl a i ne d
br i be  t o  pol i c e  of f i c e r .

     19Se e  St a t e  v .  J ohns on,  743 S. W. 2d 154,  158 ( Te nn.  1987) ,
c e r t .  de ni e d,  ( Te nn.  1988) ( a f f a i r  wi t h a not he r  woma n
e s t a bl i s he s  mot i ve  t o ki l l  wi f e ) ;  St a t e  v .  Be r r y,  592 S. W. 2d
553 ( Te nn.  1980) ( mi s us e  of  ba nk c a r d de mons t r a t e d ne e d f or
mone y whi c h pr ovi de d mot i ve  t o  ki l l  a f f l ue nt  f a t he r - i n- l a w) ;
St a t e  v .  J one s ,  623 S. W. 2d 129 ( Te nn.  Cr i m.  App. ) ,  pe r m.  t o
a ppe a l  de ni e d,  ( Te nn.  1981) ( pr i or  a r s on f or  i ns ur a nc e  pr oc e e ds
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a ppe a l ,  t he  s t a t e  c ont e nds  t ha t  t he  e vi de nc e  wa s  pr ope r l y

a dmi t t e d onl y on t he  i s s ue s  of  mot i ve  a nd i nt e nt .   We  f i nd t ha t

t he  e vi de nc e  of  t he  pol i c e  c a r  s hoot i ng wa s  i na dmi s s i bl e  f or  a ny

pur pos e .   

Fi r s t ,  t he  e vi de nc e  wa s  c l e a r l y  i na dmi s s i bl e  t o pr ove

mot i ve  a nd i nt e nt .   Mot i ve  i s  ge ne r a l l y  t hought  t o  be  t he  r e a s on

one  di d a  pa r t i c ul a r  a c t .   I nt e nt ,  f or  pur pos e s  of  f i r s t - de gr e e

mur de r ,  i s  t he  " i nt e nt i ona l ,  p r e me di t a t e d a nd de l i be r a t e  ki l l i ng

of  a not he r . "   Te nn.  Code  Ann.  §  39- 13- 202 ( a ) ( 1) ( 1994 Supp. ) .

Eve n i f  a ppe l l a nt  f i r e d t he  s hot s  a t  t he  unoc c upi e d Ta z e we l l

pol i c e  c a r ,  t he  a c t  doe s  not  e s t a bl i s h hi s  r e a s on or  i nt e nt  t o

ki l l  a n of f i c e r  wi t h a  di f f e r e nt  pol i c e  de pa r t me nt  a  mont h

l a t e r .

Te nne s s e e  c our t s  ha ve  ge ne r a l l y  a dmi t t e d e vi de nc e  of

ot he r  c r i me s  t o  e s t a bl i s h mot i ve  i n  t hr e e  t ype s  of  c a s e s .   Se e

Cohe n,  s upr a  § 404. 8,  pa ge  134- 135.   I n  t he  f i r s t ,  t he  e vi de nc e

s ugge s t s  t ha t  a  s e c ond c r i me  wa s  c ommi t t e d t o  c onc e a l  or

c ont i nue  a  pr i or  c r i me . 18  I n  t he  s e c ond t ype ,  a  pr i or  c r i me  ma y

e s t a bl i s h a n a c c us e d ' s  de s i r e  t o  obt a i n or  r e t a i n  mone y,

pr ope r t y,  or  a  r e l a t i ons hi p whi c h l e d t o  a not he r  c r i me . 19  I n  t he



r e l e va nt  t o  mot i ve  f or  c ur r e nt  a r s on c ha r ge ) ;  St a t e  v .  Ma r k
St e ve n J ohns on,  No.  01CO1- 9212- CR- 00408 ( Te nn.  Cr i m.  App. ,
Na s hvi l l e ,  Se pt .  2 ,  1993) ,  pe r m.  t o a ppe a l  de ni e d,  ( Te nn.
1994) ( a c t  of  pa s s i ng ba d c he c ks  e s t a bl i s he s  mot i ve  f or  a r s on) ;
St a t e  v.  Robe r t  Ge ne  Ma l one ,  No.  03C01- 9110- CR- 00307 ( Te nn.
Cr i m.  App. ,  Knoxvi l l e ,  Ma r c h 31,  1992) ( i nt e nt  t o  buy ki l o  of
c oc a i ne  r e l e va nt  t o  mot i ve  t o  c ommi t  a r s on f or  i ns ur a nc e
pr oc e e ds ) ;   St a t e  v.  J a c ki e  Le e  Re dd,  No.  03C01- 9101- CR- 0007
( Te nn.  Cr i m.  App. ,  Knoxvi l l e ,  J ul y 25,  1991) ,  pe r m.  t o a ppe a l
de ni e d,  ( Te nn.  1992) ( pr i or  r e l a t i ons hi p i n  dr ug bus i ne s s
e s t a bl i s he d a c c us e d ha d mot i ve  t o  mur de r  t o  a voi d pa yi ng ba c k
mone y he  owe d vi c t i m) .

     20Mc Gowe n v.  St a t e ,  427 S. W. 2d 555 ( Te nn.  1968) ( e vi de nc e
of  pr i or  vi ol e nt  a nd homos e xua l  a c t s  t owa r d vi c t i m r e l e va nt  t o
pr ove  mot i ve  t o  bur n vi c t i m' s  c a r ) ;  St a t e  v .  El r od,  721 S. W. 2d
820 ( Te nn.  Cr i m.  App. ) ,  pe r m.  t o a ppe a l  de ni e d,  ( Te nn.
1986) ( pr i or  a t t e mpt  t o  s ol i c i t  s ome one  t o  ki l l  e x- wi f e
r e l e va nt  t o s ol i c i t a t i on t o mur de r  e x- wi f e ) ;  St a t e  v .  Dona l d
C.  Mc Ca r y,  No.  03C01- CR- 00103 ( Te nn.  Cr i m.  App. ,  Knoxvi l l e ,
Ma y 11,  1994) ( pr i or  s e xua l  c ont a c t  wi t h wi t ne s s  i nvol vi ng
br i be r y r e l e va nt  t o  mot i ve  i n  c ur r e nt  of f e ns e  f or  s i mi l a r
c r i me . )

25

l a s t  t ype ,  e vi de nc e  of  t he  ot he r  c r i me  ma y t e nd t o  s how t ha t  t he

a c c us e d ha d pr e vi ous l y oppos e d or  a t t e mpt e d t o  i nj ur e  t he

vi c t i m. 20  He r e ,  t he  e vi de nc e  of  t he  ot he r  c r i me  doe s  not  f i t

e a s i l y  i nt o a ny of  t he s e  c a t e gor i e s .   

The  s hoot i ng of  t he  pol i c e  c a r  c ons t i t ut e d a n a c t  of

vi ol e nc e  a ga i ns t  t he  Ta z e we l l  pol i c e  f or c e .   I t s  oc c ur r e nc e  di d

not  pr ovi de  a  mot i ve  f or  t he  ki l l i ng of  Tr oope r  Tr i pp.   The

ki l l i ng di d not hi ng t o  c onc e a l  a ppe l l a nt ' s  c onne c t i on wi t h  t he

s hoot i ng of  t he  pol i c e  c a r .   I t  d i d  not  a s s i s t  a ppe l l a nt  i n

ge t t i ng or  ke e pi ng a nyt hi ng.   I t  d i d  not h i ng t o  de mons t r a t e

pr i or  s pe c i f i c  oppos i t i on t o t hi s  vi c t i m.   Whi l e  i t  ma y i ndi c a t e

a  ge ne r a l  oppos i t i on t o  pol i c e ,  t he  i nf e r e nc e s  c onne c t i ng t ha t

ge ne r a l  oppos i t i on t o  t he  s pe c i f i c  vi c t i m a r e  t e nuous  a t  be s t .

I n ot he r  wor ds ,  t he  pr oba t i ve  va l ue  i s  ve r y s l i ght .   St a t e  v .

Bunc h,  605 S. W. 2d a t  230.



26

The  s t a t e  r e l i e s  on Cl a i bor ne  v.  St a t e ,  555 S. W. 2d 414

( Te nn.  Cr i m.  App. ) ,  c e r t .  de ni e d,  ( Te nn.  1977)  f or  t he

pr opos i t i on t ha t  e vi de nc e  of  pr i or  vi ol e nc e  t owa r d pol i c e  i s

a dmi s s i bl e  t o  pr ove  mot i ve .   I n  Cl a i bor ne ,  de f e nda nt  wa s  a l s o

c ha r ge d wi t h t he  f i r s t - de gr e e  mur de r  of  a  pol i c e  of f i c e r .   I d.

a t  415.   Pr i or  t o  t he  mur de r ,  de f e nda nt  c ommi t t e d t wo r obbe r i e s .

I d.  a t  416.   Eye wi t ne s s e s ,  i nc l udi ng one  who s a w bot h c r i me s ,

pos i t i ve l y  i de nt i f i e d de f e nda nt  a t  bot h r obbe r i e s .   Dur i ng t he

f i r s t  r obbe r y,  de f e nda nt  t ol d t he  vi c t i m t ha t  he  hope d t he

pol i c e  woul d s how up be c a us e  he  wa nt e d t o  k i l l  a  c op.   At  t he

s e c ond r obbe r y,  he  s hot  a nd ki l l e d a  pol i c e  of f i c e r .   I d.   

The  c our t  he l d t ha t  whe r e  e vi de nc e  of  t he  e a r l i e r

c r i me  i s  " s o i nt i ma t e l y a s s oc i a t e d wi t h [ t he  l a t t e r  a nd s o

c l os e l y r e l a t e d i n  t i me  a nd pl a c e  t ha t  t he y f or me d]  one

c ont i nuous  t r a ns a c t i on,  t he  whol e  t r a ns a c t i on ma y be  s hown. "

I d.  a t  417.   I n  t hi s  c a s e ,  t he  c r i me s  a r e  not  c l os e l y r e l a t e d i n

t i me  or  pl a c e .   The y c a nnot  be  c ons t r ue d a s  a  c ont i nuous

t r a ns a c t i on.   Fur t he r ,  whi l e  Cl a i bor ne ' s  r e ma r ks  t o  t he  c l e r k a t

t he  s c e ne  of  t he  f i r s t  c r i me  e s t a bl i s he d de f e nda nt ' s  i nt e nt  t o

ki l l  a  pol i c e  of f i c e r ,  Wa l l e n ' s  s hoot i ng of  a  pa r ke d,  unoc c upi e d

c i t y pol i c e  c a r  doe s  not  e s t a bl i s h hi s  i n t e nt  t o ki l l  a  s t a t e

t r oope r  a  mont h l a t e r .

The  s t a t e  a l s o a r gue s  t ha t  t he  f a c t s  of  t he  f i r s t

c r i me  wa s  e xt r e me l y pr oba t i ve  be c a us e  i t  wa s  t he  pr os e c ut i on ' s

onl y e vi de nc e  of  mot i ve .   Mot i ve  i s  r a r e l y a  c r i t i c a l  e l e me nt  i n

a  gi ve n c a s e .   I t  ma y e s t a bl i s h c i r c ums t a nt i a l  pr oof  of  s ome

c r i t i c a l  e l e me nt ,  howe ve r .   Cohe n,  s upr a ,  Se c t i on 404. 8,  pa ge

133.   Cont r a r y t o  t he  s t a t e ' s  a r gume nt ,  t h i s  r e c or d c ont a i ns



     21On t he  ot he r  ha nd,  t he r e  i s  s c a nt  e vi de nc e  of  a ny mot i ve
f or  t he  pr i or  c r i me .
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mor e  t ha n s uf f i c i e nt  pr oof  of  mot i ve . 21  I n  hi s  c onf e s s i on,

a ppe l l a nt  t ol d t he  pol i c e  t ha t  he  f e a r e d Tr i pp.   He  a dmi t t e d

goi ng a r me d be c a us e  of  po l i c e  ha r a s s me nt .   Mont hs  e a r l i e r  he

t ol d hi s  gi r l f r i e nd t ha t  " one  da y he  woul d ha ve  t o ki l l  Tr i pp or

Tr i pp woul d ki l l  h i m. "   Hi s  gi r l f r i e nd ' s  mot he r  c onc e de d on t he

s t a nd t ha t  a ppe l l a nt  ha t e d a t  l e a s t  " s ome  pol i c e me n. "

Ce r t a i nl y,  t he  e vi de nc e  of  t he  ot he r  c r i me  wa s  not  t he  s ol e ,  nor

t he  be s t ,  e vi de nc e  t ha t  Wa l l e n he l d a  gr udge  a ga i ns t  t he  pol i c e .

I nt e nt  a nd mot i ve  s houl d not  be  c onf us e d wi t h

pr ope ns i t y .   St a t e  v .  Pa r t on,  694 S. W. 2d a t  303.   He r e ,  t he  l i ne

be t we e n mot i ve  a nd pr ope ns i t y  i s  ve r y f i ne  i nde e d.   The  r i s k wa s

gr e a t  t ha t  t he  j ur y woul d c onc l ude  t ha t  a ppe l l a nt  wa s  t he  ki nd

of  vi ol e nt ,  a ngr y pe r s on who s hot  a t  pol i c e  c a r s  a nd,  t ha t ,

t he r e f or e ,  he  l i ke l y mur de r e d Dougl a s  Tr i pp.   Be c a us e  t he

pr oba t i ve  va l ue  wa s  s l i ght  a nd t he  da nge r  of  unf a i r  pr e j udi c e

gr e a t ,  t he  e vi de nc e  wa s  i na dmi s s i bl e  on t he  i s s ue s  of  i nt e nt  a nd

mot i ve .

We  f i nd t ha t  t he  e vi de nc e  wa s  e qua l l y  i na dmi s s i bl e  on

t he  i s s ue  of  i de nt i t y.   I n  Bunc h v.  St a t e ,  f our  pe r s ons  we r e

pos i t i ve l y i de nt i f i e d by t he  vi c t i ms  a s  t hos e  who r obbe d a  s ma l l

c a f e .   Bunc h v.  St a t e ,  605 S. W. 2d a t  228.   A f e w hour s  l a t e r ,

t hr e e  pe r s ons ,  one  of  whom r e ma i ne d i n  t he  c a r ,  he l d up a  ne a r by

gr oc e r y s t or e  ut i l i z i ng t he  s a me  di s t i nc t i ve  me t hod.   I d.   The

t wo who e nt e r e d t he  s t or e  we r e  pos i t i ve l y i de nt i f i e d a s  be i ng

t he  s a me  pe r s ons  i de nt i f i e d i n  t he  c a f e  r obbe r y.   De f e nda nt

Bunc h wa s  i de nt i f i e d a s  t he  t hi r d me mbe r  of  t he  gr oup i n  t he

c a f e  r obbe r y,  but  wa s  not  i de nt i f i e d i n  t he  s e c ond r obbe r y s i nc e



     22The  e vi de nc e  wa s  not  a dmi s s i bl e ,  howe ve r ,  i n  t he  c a s e s
of  t he  ot he r  t wo de f e nda nt s  who we r e  pos i t i ve l y i de nt i f i e d a t
t he  s e c ond r obbe r y s i nc e  i de nt i t y  wa s  not  a  ma t e r i a l ,  d i s put e d
i s s ue .   Bunc h v.  St a t e ,  605 S. W. 2d a t  231.

     23I n  f a c t ,  t he  pr os e c ut or  a t  t he  s uppr e s s i on he a r i ng
e xpl a i ne d t o  t he  c our t  t ha t  t he  i nf or ma t i on wa s  e s s e nt i a l  t o
t he  j ur y ' s  unde r s t a ndi ng of  how t he  s he l l s  l e d t o  Wa l l e n.   The
wi t ne s s  who r e por t e dl y s a w a  " da r k c ol or e d pi c kup"  i n  t he
vi c i ni t y  of  t he  pol i c e  s t a t i on wa s  not  pr oduc e d i n  c our t .
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he  r e ma i ne d out s i de  i n  t he  c a r .   I d.  a t  229.   Be c a us e  t he  c r i me s

we r e  s ubs t a nt i a l l y i de nt i c a l  a nd we r e  s uf f i c i e nt l y di s t i nc t i ve

t o wa r r a nt  a n i nf e r e nc e  t hr ough t he i r  s i mi l a r i t i e s  t ha t  t he

pe r s on who c ommi t t e d t he  f i r s t  r obbe r y a l s o c ommi t t e d t he

s e c ond,  t e s t i mony of  t he  pr i or  r obbe r y wa s  a dmi s s i bl e  on t he

i de nt i t y of  t he  uni de nt i f i e d pa r t i c i pa nt  i n  t he  s e c ond r obbe r y. 22

I d.  a t  231.   

I n Bunc h a nd i n  Cl a i bor ne ,  t he  i de nt i f i c a t i on of  t he

pe r pe t r a t or  of  t he  f i r s t  c r i me  wa s  not  i n  que s t i on.

Eye wi t ne s s e s  ga ve  c l e a r  a nd c onvi nc i ng i de nt i f i c a t i on t e s t i mony

i n bot h c a s e s .   I n  c ont r a s t ,  no s uc h t e s t i mony i s  pr e s e nt  he r e .

The  onl y e vi de nc e  c onne c t i ng a ppe l l a nt  wi t h e i t he r  c r i me  wa s

a ppe l l a nt ' s  c onf e s s i on a nd t he  s he l l  c a s i ngs .   The  i de nt i t y

e vi de nc e  i n  bot h c a s e s  wa s  i de nt i c a l .   The r e f or e ,  e vi de nc e  of

t he  f i r s t  s hoot i ng c ont r i but e d no s i gni f i c a nt  a ddi t i ona l

i nf or ma t i on upon whi c h t he  j ur y  c oul d c onc l ude  t ha t  a ppe l l a nt

ha d c ommi t t e d t he  s e c ond c r i me .     

I n r e a l i t y ,  t he  e vi de nc e  wa s  r e l e va nt  onl y t o  de s c r i be

t he  i nve s t i ga t i on a nd t o  e xpl a i n a ppe l l a nt ' s  a r r e s t . 23  Howe ve r ,

pr ovi di ng t he  j ur y wi t h a   c ompl e t e  ove r vi e w of  pol i c e

i nve s t i ga t i ve  pr oc e dur e s  i s  not  a n e xc e pt i on c ont e mpl a t e d by

Rul e  404( b) .   The  de f e ns e  di d not  que s t i on t he  ba l l i s t i c s
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e vi de nc e  or  c ont e nd t ha t  t he  r i f l e  f ound i n  a ppe l l a nt ' s  be dr oom

wa s  not  t he  mur de r  we a pon.   The  e vi de nc e  of  t he  pr i or  c r i me  ha d

l i t t l e ,  i f  a ny,  pr oba t i ve  va l ue  on a ny ma t e r i a l  i s s ue  i n

di s put e .   The  l e g i t i ma t e  i nf e r e nc e s  t ha t  c oul d be  dr a wn f r om

t hi s  e vi de nc e  we r e  mi ni ma l  a nd t he  da nge r  t ha t  t he  j ur y woul d

dr a w i mpr ope r  c onc l us i ons  f r om t he  e vi de nc e  wa s  gr e a t .   We

c onc l ude  t ha t  i t  wa s  e r r or  t o  a dmi t  t he  e vi de nc e  of  t he  s hoot i ng

of  t he  Ta z e we l l  Ci t y  pol i c e  c a r  i n t hi s  t r i a l .   

We  a r e  una bl e  t o  c onc l ude  t ha t  t he  e r r or  wa s  ha r ml e s s .

The  a dmi s s i on of  e vi de nc e  a l l owi ng a n i nf e r e nc e  of  pr ope ns i t y ,

e s pe c i a l l y  whe n i t  doe s  not  r e l a t e  s ubs t a n t i a l l y t o a ny

di s put e d,  ma t e r i a l  e vi de nc e  i s  i nhe r e nt l y  pr e j udi c i a l .   St a t e  v .

Bur c hf i e l d,  664 S. W. 2d a t  288.   Of t e n,  i t  i s  s o pr e j udi c i a l  t ha t

a  l i mi t i ng i ns t r uc t i on i s  i ns uf f i c i e nt  t o  c ur e  t he  e r r or .   The r e

a r e  l i mi t s  t o  t he  huma n mi nd.   A l i mi t i ng i ns t r uc t i on c onc e r ni ng

hi ghl y pr e j udi c i a l  e vi de nc e  wi t h l i t t l e ,  i f  any,  p r oba t i ve  va l ue

i s  unl i ke l y t o  ha ve  t he  de s i r e d r e s ul t .   Se e  Ha r r i s on v.  St a t e ,

394 S. W. 2d 713,  717 ( Te nn.  1965) .   

I n t hi s  c a s e ,  t he  i na dmi s s i bl e  e vi de nc e  c onc e r ni ng t he

ot he r  c r i me  undoubt e dl y a f f e c t e d t he  out c ome  i n t hi s  c a s e .

Abs e nt  t hi s  i na dmi s s i bl e  e vi de nc e ,  t he  r e s ul t  of  t he  t r i a l  ma y

ha ve  be e n di f f e r e nt .   Si nc e  we  ha ve  r e ve r s e d t he  j udgme nt  of  t he

t r i a l  c our t  a nd r e ma nde d,  upon r e t r i a l ,  e vi de nc e  c onc e r ni ng t he

e a r l i e r  s hoot i ng a t  t he  Ta z e we l l  Ci t y pol i c e  s t a t i on mus t  be

e xc l ude d.   

B.   Suppr e s s i on I s s ue s
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Appe l l a nt  c ha l l e nge s  t he  t r i a l  c our t ' s  a dmi s s i on of

t he  s t a t e me nt s  he  ma de  t o  t he  pol i c e  bot h be f or e  a nd a f t e r  he

wa s  gi ve n t he  Mi r a nda  wa r ni ng a s  we l l  a s  t he  a dmi s s i on of  i t e ms

f ound i n  t he  s e a r c h of  hi s  t r uc k a nd home .   The  pol i c e  di d not

a dvi s e  a ppe l l a nt  of  hi s  c ons t i t ut i ona l  r i ght s  unt i l  a f t e r  he

ma de  t wo or a l  a nd one  wr i t t e n s t a t e me nt  a nd a f t e r  he  ha d

c ons e nt e d t o  t he  s e a r c h of  hi s  t r uc k.   A s e c ond wr i t t e n

s t a t e me nt  a nd c ons e nt  t o  s e a r c h hi s  hous e  wa s  gi ve n a f t e r  pol i c e

r e a d hi m t he  r e qui r e d Mi r a nda  wa r ni ngs  a nd a f t e r  he  s i gne d a

wa i ve r .   We  f i nd t ha t  t hos e  s t a t e me nt s  obt a i ne d pr i or  t o

a ppe l l a nt ' s  wa i ve r  of  hi s  c ons t i t ut i ona l  r i ght s  mus t  be

s uppr e s s e d.   The  c onf e s s i on whi c h he  ga ve  a f t e r  be i ng a dvi s e d of

hi s  r i ght s  a nd t he  e vi de nc e  obt a i ne d a s  a  r e s ul t  of  t he  s e a r c he s

of  hi s  t r uc k a nd hi s  r e s i de nc e  we r e  pr ope r l y a dmi t t e d a t  t r i a l .

1 .    Appe l l a nt ' s  Pr e - Mi r a nda  St a t e me nt s  

Te s t i mony a t  t he  s uppr e s s i on he a r i ng i ndi c a t e s  t ha t

s ome t i me  on Ma y 23,  t he  T. B. I .  l a bor a t or y not i f i e d t he  a ge nt s  i n

Cl a i bor ne  Count y t ha t  t he  s he l l  c a s i ngs  f ound a t  t he  mur de r

s c e ne ,  a t  t he  e a r l i e r  s hoot i ng of  t he  Ta z e we l l  pol i c e  c a r ,  a nd

f r om a  l oc a t i on whe r e  a ppe l l a nt  s hot  t a r ge t s  we r e  a l l  f i r e d f r om

t he  s a me  r i f l e .   The  ne xt  mor ni ng j us t  be f or e  9: 30 a . m. ,  J ohn

Wa l l e n l e f t  hi s  home  t o go t o wor k i n  hi s  1979 da r k ma r oon pi c k-

up t r uc k.   About  a  hundr e d ya r ds  down t he  gr a ve l  r oa d whi c h l e d

t o Rout e  25- E,  he  wa s  s t oppe d by a  pol i c e  c a r  t ha t  wa s  bl oc ki ng

t he  r oa d.   He  pul l e d ont o t he  s i de  of  t he  r oa d.   Wi t hi n a  c oupl e

of  mi nut e s ,  t wo a ddi t i ona l  pol i c e  ve hi c l e s  pul l e d i n  be hi nd hi m.

Shor t l y  t he r e a f t e r ,  Wa l l e n wa s  pl a c e d i n  t he  f r ont  s e a t  of  Age nt

Da ve npor t ' s  c a r .   For  a ppr oxi ma t e l y a n hour ,  t he  a ge nt s ,  bot h

T. B. I .  a nd F. B. I . ,  i n t e r vi e we d hi m a t  t he  s i de  of  t he  r oa d.
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The y r e ve a l e d t ha t  t he y we r e  i nve s t i ga t i ng Doug Tr i pp ' s  de a t h

a nd,  pa r t i c ul a r l y ,  we r e  l ooki ng f or  pe r s ons  who dr ove  da r k-

c ol or e d pi c k- up t r uc ks .   

Ac c or di ng t o t he  a ge nt s ,  Wa l l e n  wa s  c oope r a t i ve  a nd

f r i e ndl y.   Whe n t he y a s ke d t o  s e a r c h hi s  t r uc k,  he  r e a di l y

c ons e nt e d.   He  vol unt e e r e d i nf or ma t i on a bout  t hr e e  me n who ha d

be e n i nvol ve d i n  a  s e r i e s  of  bur gl a r i e s  whom he  t hought  mi ght

ha ve  ha d a  mot i ve  t o  ki l l  Tr i pp.   Whe n a s ke d t o  a c c ompa ny t he

a ge nt s  t o t he i r  mot e l  r oom t o ma ke  a  f or ma l  s t a t e me nt ,  Wa l l e n

a gr e e d.   He  l e f t  hi s  t r uc k ke ys  wi t h of f i c e r s  who woul d r e ma i n

a nd s e a r c h hi s  t r uc k a nd r ode  t o  t he  mot e l  i n t he  f r ont  s e a t  of

a  T. B. I .  a ge nt ' s  unma r ke d c a r .   En r out e ,  he  t ol d t he  a ge nt s

t ha t  Tr i pp ' s  mur de r  mi ght  be  dr ug- r e l a t e d.   

Wa l l e n a nd t he  a ge nt s  a r r i ve d a t  t he  I mpe r i a l  Mot e l  a t

a ppr oxi ma t e l y 10: 45 a . m.   I n  t he  mot e l  r oom,  Wa l l e n ga ve  T. B. I .

Age nt  Da ve npor t  a  ge ne r a l l y  e xc ul pa t or y s t a t e me nt  whi c h

Da ve npor t  r e duc e d t o  wr i t i ng.   He  t ol d t he  a ge nt s  t ha t  he  ha d

be e n by t he  Muf f l e r  Shop t ha t  e ve ni ng on hi s  wa y t o  h i s

gi r l f r i e nd ' s  t r a i l e r ,  t ha t  he  bought  ga s  a t  a  ne a r by s e r vi c e

s t a t i on,  bu t  t ha t  he  di d not  s e e  Tr i pp.   The  i nt e r vi e w wa s

ne i t he r  t a pe d nor  pr e s e r ve d on vi de o.   Of f i c e r s  who we r e  pr e s e nt

t e s t i f i e d t o t he  e ve nt s  t ha t  t ook pl a c e .   

Appe l l a nt  c ont e nds  t ha t  he  wa s  s ubj e c t  t o  c us t odi a l

i nt e r r oga t i on f r om t he  mome nt  t he  pol i c e  s t oppe d hi m a t  t he

r oa ds i de  a nd t ha t ,  s i nc e  he  wa s  not  a dvi s e d of  hi s  r i ght s  unt i l

a f t e r  t he  f i r s t  f or ma l  s t a t e me nt  a t  t he  mot e l ,  t he  s t a t e me nt s

we r e  i na dmi s s i bl e .   At  t he  c onc l us i on of  a  l e ngt hy s uppr e s s i on
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he a r i ng,  t he  t r i a l  j udge  f ound t ha t  " t he  St a t e  ha s  c a r r i e d t he

bur de n of  pr ovi ng t ha t  t he  s t a t e me nt  s houl d be  a dmi t t e d i n

e vi de nc e ,  a nd t ha t  t he  r e s ul t s  of  t he  s e a r c he s  s houl d be

a dmi t t e d i n  e vi de nc e . "   

I t  i s  we l l  s e t t l e d t ha t  a  t r i a l  c our t ' s  de t e r mi na t i on

a t  a  s uppr e s s i on he a r i ng i s  pr e s umpt i ve l y c or r e c t  on a ppe a l .

St a t e  v .  St e phe ns on,  878 S. W. 2d 530,  544 ( Te nn.  1994) .   The

t r i a l  c our t ' s  r ul i ng r e s ol ve s  a ny c onf l i c t i ng t e s t i mony i n  t he

s t a t e ' s  f a vor .   I d.   The  pr e s umpt i on of  c or r e c t ne s s  ma y be

ove r c ome  on  a ppe a l  onl y i f  t he  e vi de nc e  i n  t he  r e c or d

pr e ponde r a t e s  a ga i ns t  t he  t r i a l  c our t ' s  f i ndi ngs .   I d.   

Whe t he r  or  not  a  s us pe c t  ha s  be e n s ubj e c t e d t o

" c u s t odi a l  i nt e r r oga t i on"  i s  a  f a c t ua l  i s s ue  c ont r ol l e d by t he

f a c t s  a nd c i r c ums t a nc e s  of  e a c h i ndi vi dua l  c a s e .    I n  t hi s  c a s e ,

our  r e vi e w i s  ha mpe r e d by a  l a c k of  f a c t ua l  f i ndi ngs  a s  r e qui r e d

by Rul e  12( e )  of  t he  Te nne s s e e  Rul e s  of  Cr i mi na l  Pr oc e dur e .   We

ha ve  c a r e f ul l y  r e vi e we d t he  r e c or d,  a nd  e ve n vi e wi ng t he

e vi de nc e  i n  t he  l i ght  mos t  f a vor a bl e  t o  t he  s t a t e ,    we  f i nd

t ha t  t he  e v i de nc e  pr e ponde r a t e s  a ga i ns t  t he  a dmi s s i on of  t hos e

s t a t e me nt s  obt a i ne d pr i or  t o  t he  a dmi ni s t r a t i on of  t he  Mi r a nda

wa r ni ngs .   

The  Fi f t h  Ame ndme nt  t o  t he  Uni t e d St a t e s  Cons t i t ut i on

pr ovi de s  t ha t  " [ n] o  pe r s on .  .  .  s ha l l  be  c ompe l l e d i n  a ny

c r i mi na l  c a s e  t o be  a  wi t ne s s  a ga i ns t  hi ms e l f . "   U. S.  Cons t . ,

a me nd.  V.   The  c or r e s pondi ng pr ovi s i on of  t he  Te nne s s e e

Cons t i t ut i on pr ovi de s  " [ t ] ha t  i n  a l  c r i mi na l  pr os e c ut i ons  t he

a c c us e d s ha l l  not  be  c ompe l l e d t o  gi ve  e vi de nc e  a ga i ns t
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hi ms e l f . "   Te nn.  Cons t .  a r t .  1,  §  9 .   I n  Mi r a nda  v.  Ar i z ona ,  t he

Uni t e d St a t e s  Supr e me  Cour t  he l d t ha t  t he  Fi f t h  Ame ndme nt

r e qui r e s  t ha t  t hos e  i n  c us t ody be  a dvi s e d of  t he  r i ght  a ga i ns t

i nc r i mi na t i on,  a nd t ha t  " t he  pr os e c ut i on ma y not  us e  s t a t e me nt s ,

whe t he r  e xc ul pa t or y or  i nc ul pa t or y,  s t e mmi ng f r om c us t odi a l

i nt e r r oga t i on of  t he  de f e nda nt  unl e s s  i t  de mons t r a t e s  t he  us e  of

pr oc e dur a l  s a f e gua r ds  e f f e c t i ve  t o  s e c ur e  t he  pr i vi l e ge  a ga i ns t

s e l f - i nc r i mi na t i on. "   Mi r a nda  v.  Ar i z ona ,  384  U. S.  436,  444

( 1966) .

Mi r a nda  a ppl i e s  onl y t o  c us t odi a l  i nt e r r oga t i ons .   I d.

The  Cour t  ha s  de f i ne d " c us t odi a l  i nt e r r oga t i on"  a s  " que s t i oni ng

i ni t i a t e d by l a w e nf or c e me nt  of f i c e r s  a f t e r  a  pe r s on ha s  be e n

t a ke n i nt o c us t ody  or  ot he r wi s e  de pr i ve d of  .  .  .  f r e e dom of

a c t i on i n  a ny s i gni f i c a nt  wa y. "   I d .   A pe r s on i s  " i n  c us t ody"

wi t hi n t he  me a ni ng of  Mi r a nda ,  i f  t he  pe r s on wa s  " de pr i ve d of

f r e e dom of  a c t i on i n  a ny s i gni f i c a nt  wa y. "   Or e gon v.  Ma t hi a s on,

429 U. S.  492,  495 ( 1977) ;  St a t e  v .  Fur l ough,  797 S. W. 2d 631,  639

( Te nn.  Cr i m.  App. ) ,  pe r m.  t o a ppe a l  de ni e d,  ( Te nn.  1990) .   The

ul t i ma t e  i nqui r y i s  whe t he r  t he r e  ha s  be e n a  f or ma l  a r r e s t  or

r e s t r a i nt  on  f r e e dom of  move me nt  of  t he  de gr e e  a s s oc i a t e d wi t h

a  f or ma l  a r r e s t .   Ca l i f or ni a  v .  Be he l e r ,  463 U. S.  1121,  1125

( 1983) ;  St a t e  v .  Smi t h,  868 S. W. 2d 561,  570 ( Te nn.  1993) .   " The

t e s t  t o  be  a ppl i e d i s  whe t he r  a  r e a s ona bl e  pe r s on i n  t he

s us pe c t ' s  pos i t i on woul d ha ve  be l i e ve d hi ms e l f  or  he r s e l f  t o  be

i n c us t ody. "   Be r ke me r  v.  Mc Ca r t y,  468 U. S.  420,  422 ( 1984) ;

St a t e  v .  Fur l ough,  797 S. W. 2d a t  639.   

  To de t e r mi ne  whe t he r  a  s us pe c t  wa s  i n  c us t ody f or

t he  pur pos e s  of  Mi r a nda ,  Te nne s s e e  c our t s  do not  r e l y  upon a ny
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s i ngl e  f a c t or  but  ha ve  e xa mi ne d t he  t ot a l i t y  of  t he

c i r c ums t a nc e s .   St a t e  v .  Smi t h,  868 S. W. 2d a t  570;  Chi l ds  v .

St a t e ,  584 S. W. 2d 783,  787 ( Te nn.  1979) ;  St a t e  v .  Mor r i s ,  456

S. W. 2d 840,  842- 43 ( Te nn.  1970) ;  St a t e  v .  Na kdi me n,  735 S. W. 2d

799,  802 ( Te nn.  Cr i m.  App.  1987) .   Ea c h c a s e  mus t  be  de t e r mi ne d

on i t s  own f a c t s  a f t e r  a  c ons i de r a t i on of  a l l  of  t he

c i r c ums t a nc e s .   St a t e  v .  Mor r i s ,  456 S. W. 2d a t  842;  St a t e  v .

Na kdi me n,  735 S. W. 2d a t  800.   

The  c r i t i c a l  f a c t or s  whi c h gove r n t he  i nqui r y a r e :  

1 . t he  na t ur e  of  t he  i nt e r r oga t or ;

2 . t he  na t ur e  of  t he  s us pe c t ;

3 . t he  t i me  a nd pl a c e  of  t he
i nt e r r oga t i on;

4. t he  na t ur e  of  t he  i nt e r r oga t i on;

5. t he  pr ogr e s s  of  t he  i nve s t i ga t i on
a t  t he  t i me  of  t he  i nt e r r oga t i on.

St a t e  v .  Mor r i s ,  456 S. W.  2d a t  842.

Unl i ke  de f e nda nt s  i n  ma ny r e c e nt  c a s e s  i n  whi c h

c us t ody wa s  not  f ound,  Wa l l e n wa s  not  i nvi t e d  t o  c ome  f or  a n

i nt e r vi e w a t  hi s  own c onve ni e nc e .   Se e ,  e . g . ,  St a t e  v .  Fur l ough,

797 S. W. 2d a t  638;  St a t e  v .  Da vi s ,  735 S. W. 2d 854,  855 ( Te nn.

Cr i m.  App. ) ,  pe r m.  t o a ppe a l  de ni e d,  ( Te nn.  1987) .   The

i nve s t i ga t or s  we r e  not  s oc i a l  wor ke r s  f r om t he  De pa r t me nt  of

Huma n Se r vi c e s  or  r e l a t i ve l y uns ophi s t i c a t e d de put i e s .   Se e ,

e . g . ,   St a t e  v .  Ba r ba r a  J une  She r r i l l ,  No.  01C01- 9302- CC- 00047,

s l i p op.  a t  4  ( Te nn.  Cr i m.  App. ,  Na s hvi l l e ,  Aug.  5 ,  1993) .   The y

we r e  e xpe r i e nc e d T. B. I .  a nd F. B. I .  a ge nt s  who bl oc ka de d a  na r r ow



     24The  gr a ve l  r oa d be gi ns  a t  Rout e  25- E,  pa s s e s  t he  Wa l l e n
f a r m,  a nd t he n r e t ur ns  t o  t he  hi ghwa y.   Te s t i mony i n  t he
r e c or d i ndi c a t e s  t ha t  of f i c e r s  we r e  s t a t i one d on t he  r oa d i n
bot h di r e c t i ons  f r om t he  Wa l l e n home .   

     25I n Sc a l e s ,  de f e nda nt  wa s  known t o ha ve  s ol d s t ol e n
me r c ha ndi s e  t o t he  vi c t i m i n t he  pa s t .   The  pol i c e  we nt  t o t he
de f e nda nt ' s  gi r l f r i e nd ' s  home  t o i nt e r vi e w de f e nda nt  a s  a
wi t ne s s .   Dur i ng t he  c our s e  of  t he  i nt e r vi e w,  t he  i nve s t i ga t or
not i c e d wha t  a ppe a r e d t o  be  bl ood on de f e nda nt ' s  t e nni s  s hoe s .  
Whe n que s t i one d a bout  t he  s t a i n ,  de f e nda nt  s udde nl y bl ur t e d
out  t ha t  he  ha d not  ki l l e d t he  vi c t i m but  t ha t  he  ha d be e n
pr e s e nt .   
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r oa d s pe c i f i c a l l y t o s t op t hi s  pe r s on i n  t hi s  pa r t i c ul a r  pl a c e . 24

 

Appe l l a nt  wa s  de t a i ne d by t he  r oa ds i de  f or  a t  l e a s t  a n

hour  a nd t he n a t  t he  mot e l  f or  a not he r  hour  be f or e  he  wa s

i nf or me d of  hi s  c ons t i t ut i ona l  r i ght s .   Whe n hi s  mot he r  dr ove  by

s he  wa s  gi ve n no i nf or ma t i on a bout  hi m a nd he  wa s  not  a l l owe d t o

s pe a k t o  he r .   Onl y whe n s he  wa s  out  of  s i ght  a nd a ppe l l a nt  wa s

on hi s  wa y t o  t he  mot e l  wa s  s he  i nf or me d t ha t  he  mi ght  be

i nvol ve d i n t he  mur de r .   Pol i c e  ve hi c l e s  we r e  pa r ke d i n  f r ont  of

a nd be hi nd a ppe l l a nt ' s  t r uc k.   The  pol i c e  ha d t he  ke ys  t o

Wa l l e n ' s  t r uc k whi c h t he y s e a r c he d a f t e r  he  wa s  t a ke n t o  t he

mot e l .   Mor e ove r ,  he  wa s  t a ke n,  not  t o  t he  pol i c e  s t a t i on whe r e

hi s  pa r e nt s  or  a n a t t or ne y mi ght  e xpe c t  t o  f i nd hi m,  but  t o  a

pr i va t e  mot e l  r oom whe r e  he  wa s  c ompl e t e l y a l one  wi t h hi s

i n t e r r oga t or s  f or  a not he r  hour  be f or e  be i ng a dvi s e d of  h i s

r i ght s .   I s ol a t i on of  a  s us pe c t  f r om ot he r s  i s  i ndi c a t i ve  of

c us t odi a l  i nt e r r oga t i on.    St a t e  v .  Fur l ough,  797 S. W. 2d a t  639.

Se e  a l s o St a t e  v .  Na kdi me n,  735 S. W. 2d a t  801.   

Wa l l e n di d not  bl ur t  out  i nc r i mi na t i ng s t a t e me nt s

pur s ua nt  t o  r out i ne  que s t i oni ng.   Se e  St a t e  v .  Ant hony Ange l o

Sc a l e s ,  No.  01C01- 9310- CR- 00353 ( Te nn.  Cr i m.  App. ,  Na s hvi l l e ,

J ul y 28,  1994) ,  pe r m.  t o a ppe a l  de ni e d,  ( Te nn.  1994) . 25  He



     26Smi t h,  hus ba nd of  t he  vi c t i m,  wa s  i nt e r vi e we d f or
t hi r t y- f i ve  mi nut e s  a t  t he  pol i c e  s t a t i on f or  t he  pur pos e  of
ge t t i ng  ge ne r a l  i nf or ma t i on a bout  hi s  whe r e a bout s  a nd t he
l oc a t i on of  t he i r  t wi ns .   Af t e r  t he  of f i c e r s  not i f i e d Smi t h
t ha t  hi s  wi f e  a nd s t e ps ons  we r e  de a d,  Smi t h a s ke d t o  t a l k  wi t h
a n a t t or ne y.   At  t ha t  t i me  he  wa s  a l l owe d t o  r e t ur n home .  
St a t e  v .  Smi t h,  868 S. W. 2d a t  570.   Se e  a l s o St a t e  v .  Hous e ,
743 S. W. 2d 141 ( Te nn. 1987) ( de f e nda nt  wa s  onl y one  of  s e ve r a l
pe r s ons  be i ng que s t i one d f or  i nve s t i ga t i ve  pur pos e s  a nd
r e t ur ne d home  a t  e nd of  i nt e r vi e w) ;  St a t e  v .  Ha r t ma n,  703
S. W. 2d 106 ( Te nn.  1985) ( e vi de nc e  of  mur de r  not  di s c ove r e d
unt i l  3  mont hs  a f t e r  F. B. I .  i n t e r vi e we d de f e nda nt ) ;  St a t e  v .
Chi l ds ,  584 S. W. 2d 783,
787 ( Te nn.  1979) ( of f i c e r s  ha d onl y ge ne r a l  i nf or ma t i on t ha t
de f e nda nt  wa s  a c qua i nt e d wi t h t he  vi c t i m) ;  St a t e  v .  Mor r i s ,
456 S. W. 2d 840,  843 ( Te nn.  1970) ( s t a t e me nt s  t a ke n by of f i c e r
f or  t he  pur pos e  of  f i l l i ng out  r out i ne  a c c i de nt  f or ms ) .  

     27Whe n de f e ns e  c ouns e l  a s ke d Age nt  Da ve npor t  i f  a ppe l l a nt
wa s  f r e e  t o  l e a ve ,  t he  a ge nt  r e s ponde d onl y t ha t  " t he  que s t i on
ne ve r  c a me  up"  b e c a us e  a ppe l l a nt  ne ve r  a s ke d t o  l e a ve .   
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a ns we r e d que s t i ons  di r e c t e d t o  hi m.   The  a ge nt s  we r e  not  s e e ki ng

r out i ne  i nf or ma t i on t ha t  mi ght  l e a d t o  a  s us pe c t .   Se e  St a t e  v .

Smi t h,  868 S. W. 2d 561,  570  ( Te nn.  1993) . 26  Ra t he r ,  t he y ha d

s t r ong e vi de nc e  t ha t  l e d t he m t o be l i e ve  Wa l l e n wa s  t he  ki l l e r .

Wa l l e n di d not  vol unt a r i l y  c ome  t o  a n i nt e r vi e w onl y t o  be

i nf or me d t ha t  he  wa s  not  unde r  a r r e s t .   He  wa s  ne ve r  t ol d t ha t

he  wa s  f r e e  t o  l e a ve  or  t ha t  he  di d not  ha ve  t o  a ns we r

que s t i ons . 27  Se e  e . g .  St a t e  v .  Smi t h,  868  S. W. 2d a t  570

( de f e nda nt  kne w he  wa s  f r e e  t o  go a nd wa s  a l l owe d t o  l e a ve  whe n

he  a s s e r t e d hi s  r i ght s ) ;  St a t e  v .  Hous e ,  743 S. W. 2d 141,  147

( Te nn.  1987) ( de f e nda nt  t ol d he  wa s  f r e e  t o  l e a ve ) ;   St a t e  v .

Da vi s ,  735 S. W. 2d a t  855 ( of f i c e r  t ol d Da vi s  he  wa s  not  be i ng

c ha r ge d a nd ne e d not  ma ke  a  s t a t e me nt ) ;  St a t e  v .  Wi l l i a m L.

Coope r ,  No.  02C01- 9407- CC- 00152 ( Te nn.  Cr i m.  App. ,  J a c ks on,   Ma y

17,  1995) ( de f e nda nt  t ol d  he  wa s  not  unde r  a r r e s t ,  wa s  not

r e qui r e d t o  ma ke  a ny s t a t e me nt ,  a nd t ha t  he  woul d be  a l l owe d t o

l e a ve  a t  e nd of  i nt e r vi e w. )
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At  t he  t i me  a ge nt s  a ppr oa c he d,  de t a i ne d,  a nd

i nt e r vi e we d Wa l l e n,  he  wa s  t he  s i ngl e  s us pe c t .   Se e   St a t e  v .

Na kdi me n,  735 S. W. 2d a t  801.   The  a ge nt s   kne w t ha t  t he  s he l l

c a s i ngs  ma t c he d.   The y a l r e a dy ha d a  s e a r c h wa r r a nt  f or

a ppe l l a nt ' s  home .   Exc e pt  f or  obt a i ni ng a ppe l l a nt ' s  . 22 r i f l e ,

whi c h c oul d e a s i l y  be  a c c ompl i s he d wi t h t he  wa r r a nt ,  t he

i nve s t i ga t i on wa s  c ompl e t e  whe n Wa l l e n wa s  s t oppe d on t he  r oa d.

Se e  St a t e  v.  St e phe n Wa de  Mos i e r ,  No.  01C01- 9310- CR- 00358 ( Te nn.

Cr i m.  App. ,  Na s hvi l l e ,  J ul y 28,  1994) ( i nve s t i ga t i on c ompl e t e

e xc e pt  f or  i nt e r vi e w wi t h de f e nda nt ) .   The  pur pos e  of  t hi s

i nt e r r oga t i on wa s  obvi ous l y t o  obt a i n a n i nc r i mi na t i ng s t a t e me nt

f r om a ppe l l a nt  i f  pos s i bl e .     

Ba s e d on t he  t ot a l i t y of  t he s e  f a c t s ,  we  f i nd t ha t

a ppe l l a nt  wa s  de pr i ve d of  hi s  f r e e dom of  a c t i on i n  a

s i gni f i c a nt  wa y.   The  pol i c e  i mmobi l i z e d hi s  t r uc k on t he  r oa d,

t ook pos s e s s i on of  hi s  ke ys ,  a nd t r a ns por t e d hi m t o a  mot e l  r oom

whe r e  he  wa s  i s ol a t e d f r om e ve r yone  but  hi s  i nt e r r oga t or s  f or  a t

l e a s t  t wo hour s  be f or e  he  wa s  Mi r a ndi z e d.   The  pur pos e  of  t he

i nt e r r oga t i on wa s  t o  obt a i n a n i nc r i mi na t i ng s t a t e me nt s .   Unde r

t he s e  c i r c ums t a nc e s ,  a  r e a s ona bl e  pe r s on woul d ha ve  not  f e l t

f r e e  t o  l e a ve .   Tot a l i t y  of  t he  c i r c ums t a nc e s  s ugge s t s  t ha t

a ppe l l a nt  wa s  i n  c us t ody f r om t he  mome nt  he  wa s  s t oppe d by t he

pol i c e  bl oc ka de .   The  e vi de nc e  pr e ponde r a t e s  a ga i ns t  t he  t r i a l

c our t ' s  f i ndi ngs .   Appe l l a nt ' s  pr e - Mi r a nda  s t a t e me nt s  we r e  t a ke n

i n vi ol a t i on of  t he  Fi f t h  a nd Four t e e nt h Ame ndme nt s  t o  t he

Uni t e d St a t e s  Cons t i t ut i on a nd  Ar t i c l e  I ,  Se c t i on 9 of  t he

Te nne s s e e  Cons t i t ut i on.   The  t r i a l  c our t  e r r e d  i n  de nyi ng

a ppe l l a nt ' s  mot i on t o  s uppr e s s  t hos e  s t a t e me nt s .   On r e ma nd,  t he

pr e - Mi r a nda  s t a t e me nt s  ma y not  be  a dmi t t e d.



     28The  s t a t e me nt  c ont a i ns  s e ve r a l  " c o r r e c t i ons "  whi c h
Wa l l e n i ni t i a l e d.   Howe ve r ,  t he s e  " c o r r e c t i ons "  we r e  not  ma de
by Wa l l e n.   The y a ppe a r  t o  be  pa r t s  of  wor ds  or  l e t t e r s
c r os s e d out  by Age nt  Da ve npor t  whe n he  wa s  wr i t i ng out  t he
s t a t e me nt .   The  s t a t e me nt  c ont a i ns  no c ha nge s  of  a ny
s ubs t a nc e .
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2.   Appe l l a nt ' s  Pos t - Mi r a nda  St a t e me nt

Af t e r  obt a i ni ng a ppe l l a nt ' s  f i r s t  wr i t t e n s t a t e me nt  i n

whi c h he  de ni e d a ny pe r s ona l  i nvol ve me nt  i n  or  knowl e dge  of  t he

mur de r  of  Se r ge a nt  Tr i pp,   F. B. I .  Age nt  Hunl e y a dvi s e d a ppe l l a nt

of  hi s  r i ght s .   Ac c or di ng t o  t he  Age nt  Da ve npor t ' s  t e s t i mony,

Hunl e y we nt  ove r  t he  r i ght s  a nd ga ve  Wa l l e n a n oppor t uni t y  t o

r e a d t he  wa i ve r .   Da ve npor t  t he n we nt  ba c k ove r  t he  r i ght s  a nd

a s ke d Wa l l e n i f  he  unde r s t ood.   Wa l l e n t ol d t he  a ge nt s  t ha t  he

unde r s t ood hi s  r i ght s  a nd wa s  wi l l i ng t o wa i ve  t he m.   He  s i gne d

t he  wa i ve r  a t  11: 30 a . m. ,  a  l i t t l e  ove r  a n hour  a f t e r  a r r i vi ng

a t  t he  mot e l .   At  a bout  t he  s a me  t i me  he  s i gne d a  f or m gi vi ng

c ons e nt  t o  s e a r c h hi s  pa r e nt s '  hous e .

Age nt  Da ve npor t  t he n t ol d Wa l l e n t ha t  t he  s he l l

c a s i ngs  f ound i n  Tr i pp ' s  c a r ,  t hos e  f ound a t  t he  s c e ne  of  t he

c i t y pol i c e  c a r  i nc i de nt ,  a nd t hos e  he  ha d f i r e d i n  t a r ge t

pr a c t i c e  ma t c he d.   Wa l l e n be c a me  vi s i bl y a gi t a t e d a nd s a i d t ha t

t he  of f i c e r s  mi ght  a s  we l l  ki l l  hi m.   He  a s ke d  t he  a ge nt s  i f

t he y ha d a ny guns  he  c oul d s e e .   Da ve npor t  wa s  una r me d,  but

Hunl e y,  who wa s  c a r r yi ng a  . 9  mi l l i me t e r  pi s t ol ,  r emove d i t  f r om

i t s  hol s t e r  a nd ha nde d  i t  t o  a n a ge nt  out s i de  t he  door .   At

11: 45 a . m. ,  Wa l l e n be ga n hi s  i nc r i mi na t i ng s t a t e me nt .   By 1: 40

p. m.  Da ve npor t  ha d r e duc e d t he  s t a t e me nt  t o  wr i t i ng.   A t hi r d

a ge nt  r e a d t he  s t a t e me nt  t o a ppe l l a nt ,  we nt  ove r  i t  ve r ba t i m,

a nd ha d h i m i n i t i a l  t he  c or r e c t i ons . 28  Af t e r  Wa l l e n s i gne d t he
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s t a t e me nt ,  t he  of f i c e r s  t ook hi m t o Ha r de e ' s  t o  ge t  s ome t hi ng t o

e a t .   At  s ome  poi nt ,  a not he r  a ge nt  pr e pa r e d a n a r r e s t  wa r r a nt

a nd f or ma l l y a r r e s t e d t he  a ppe l l a nt .   Af t e r  hi s  a r r e s t  Wa l l e n

wa s  a l l owe d t o  ma ke  a  t e l e phone  c a l l .   

Appe l l a nt  c ont e nds  t ha t  hi s  l a c k of  me nt a l  a bi l i t y

c ombi ne d wi t h t he  c oe r c i ve  c i r c ums t a nc e s  r e nde r e d hi s  c onf e s s i on

i nvol unt a r y.   The  s t a t e  a r gue s  t ha t  de s pi t e  Wa l l e n ' s  mi l d me nt a l

r e t a r da t i on,  he  wa s  c ompe t e nt  t o  wa i ve  hi s  c ons t i t ut i ona l

r i ght s ,  wa s  a dvi s e d of  t hos e  r i ght s  i n  c l e a r ,  pl a i n l a ngua ge ,

a nd de mons t r a t e d a n unde r s t a ndi ng of  t he m.   The  t r i a l  c our t  a t

t he  c l os e  of  t he  s uppr e s s i on he a r i ng f ound t ha t  t he  s t a t e me nt

wa s  a dmi s s i bl e  wi t hout  ma ki ng a ny a c c ompa nyi ng f i ndi ngs  of  f a c t .

 

As  we  ha ve  not e d,  on a ppe a l ,  t he  t r i a l  c our t ' s  r ul i ng

i n a  s uppr e s s i on he a r i ng i s  pr e s ume d c or r e c t  unl e s s  t he  e vi de nc e

i n t he  r e c or d pr e ponde r a t e s  a ga i ns t  i t .   St a t e  v .  St e phe ns on,

878 S. W. 2d a t  544.   De f e nda nt  ha s  t he  bur de n of  s howi ng t ha t  t he

e vi de nc e  pr e ponde r a t e s  a ga i ns t  a  f i ndi ng t ha t  a  c onf e s s i on wa s ,

i n f a c t  f r e e l y a nd vol unt a r i l y  gi ve n.   St a t e  v .  Buc k,  670 S. W. 2d

600,  610 ( Te nn.  1984) ;  St a t e  v .  Na kdi me n,  735 S. W. 2d a t  800.   

Fa c t or s  r e l e va nt  t o  de t e r mi ne  whe t he r  a  c onf e s s i on i s

vol unt a r y i nc l ude  ( 1)  t he  l e ngt h of  t i me  be t we e n t he  a r r e s t  a nd

t he  c onf e s s i on;  ( 2)  t he  oc c ur r e nc e  of  i nt e r ve ni ng e ve nt s  be t we e n

t he  a r r e s t  a nd t he  c onf e s s i on;  ( 3)  t he  gi vi ng of  Mi r a nda

wa r ni ngs ;  a nd ( 4)  t he  pur pos e  a nd c onf l a gr a nc y of  t he  of f i c i a l

mi s c onduc t .   Br own v.  I l l i noi s ,  422 U. S.  590,  603- 604 ( 1975) ;

St a t e  v .  Cha ndl e r ,  547 S. W. 2d 918,  923 ( Te nn.  1977) .   The

ove r r i di ng  que s t i on i s  whe t he r  t he  be ha vi or  of  l a w e nf or c e me nt
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of f i c i a l s  s e r ve d t o  ove r be a r  t he  a c c us e d ' s  wi l l  t o r e s i s t .

St a t e  v .  Ke l l y,  603 S. W. 2d 726,  728 ( Te nn.  1980) .

I n t hi s  c a s e ,  a ppe l l a nt  s i gne d a  wr i t t e n wa i ve r  of  hi s

c ons t i t ut i ona l  r i ght s .   He  r a i s e d no que s t i ons  a bout  t he  wa i ve r .

He  ma de  hi s  s t a t e me nt  i mme di a t e l y t he r e a f t e r .   Not hi ng i n t he

r e c or d i ndi c a t e s  t ha t  he  a s ke d f or  a n a t t or ne y or  t ha t  he

a nnounc e d a n i nt e nt  t o r e ma i n s i l e nt  a f t e r  t he  wa i ve r  wa s

s i gne d.   The r e f or e ,  t he  s i ngl e  i s s ue  we  mus t  de t e r mi ne  i s

whe t he r  t he  a ppe l l a nt  vol unt a r i l y  wa i ve d hi s  c ons t i t ut i ona l

r i ght s  be f or e  gi vi ng hi s  c onf e s s i on.

Pr i or  t o t he  Uni t e d St a t e s  Supr e me  Cour t  de c i s i on i n

Mi r a nda  v.  Ar i z ona ,  384 U. S.  436 ( 1966)  t he  a dmi s s i bi l i t y  of  a n

a c c us e d' s  i n- c us t ody s t a t e me nt s  de pe nde d on whe t he r  t he y we r e

vol unt a r y wi t hi n t he  me a ni ng of  t he  Four t e e nt h Ame ndme nt ' s  Due

Pr oc e s s  Cl a us e  a nd  Ar t i c l e  I ,  Se c t i on 9 of  t he  Te nne s s e e

Cons t i t ut i on.   St a t e  v .  Cr ump,  834 S. W. 2d 265,  268 ( Te nn.  1992) .

I n Mi r a nda ,  t he  a dmi s s i bi l i t y of  ot he r wi s e  vol unt a r y s t a t e me nt s

wa s  l i mi t e d by t he  r e qui r e me nt  t ha t  t he  s t a t e  de mons t r a t e  t he

us e  of  pr oc e dur a l  s a f e gua r ds  e f f e c t i ve  t o  s e c ur e  t he  pr i vi l e ge

a ga i ns t  s e l f - i nc r i mi na t i on.   I d.   An a c c us e d ma y wa i ve  t he s e

r i ght s  i f  t he  wa i ve r  i s  vo l unt a r y,  knowi ng,  a nd i nt e l l i ge nt .

I d.  a t  269.   " The  a c c us e d mus t  be  a de qua t e l y a nd e f f e c t i ve l y

a ppr i s e d of  hi s  r i ght s  a nd t he  e xe r c i s e  of  t hos e  r i ght s  mus t  be

f ul l y honor e d. "   Mi r a nda  v.  Ar i z ona ,  384 U. S.  a t  467.   The  s t a t e

ha s  a  he a vy bur de n t o  e s t a bl i s h c l e a r l y  a nd c onvi nc i ngl y t ha t  a

wa i ve r  wa s  " f r e e l y,  vol unt a r i l y  a nd knowi ngl y e xe r c i s e d. "   St a t e

v.  Le e ,  560 S. W. 2d 82,  84 ( Te nn.  Cr i m.  App.  1977) ,  c e r t .  de ni e d,

( Te nn.  1978) .   Cour t s  s houl d i ndul ge  e ve r y r e a s ona bl e



     29The  i nt e r r oga t i on wa s  r e c or de d ne i t he r  on a udi o nor  on
vi de o t a pe .   Onl y t he  of f i c e r s  t e s t i f i e d a t  t he  s uppr e s s i on
he a r i ng.
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pr e s umpt i on a ga i ns t  wa i ve r  of  a  f unda me nt a l  r i ght .   St a t e  v .  Va n

Tr a n,  864 S. W. 2d 465,  472 ( Te nn.  1993) .   

We  r e c ogni z e  t ha t  t he  que s t i on of  whe t he r  t he  wa i ve r

wa s  i nt e l l i ge nt  a nd knowi ng i s  a  c l os e  one  i n  t hi s  c a s e .

Evi de nc e  be f or e  t he  t r i a l  c our t  i nd i c a t e d t ha t  a ppe l l a nt  i s  of

l i mi t e d me nt a l  c a pa c i t y  a nd t ha t  he  i s  mor e  t ha n us ua l l y

de pe nde nt  upon ot he r s .   The  pol i c e  i l l e ga l l y  i nt e r r oga t e d

a ppe l l a nt  f or  ove r  t wo hour s  pr i or  t o  e xpl a i n i ng  h i s  r i ght s .

Mor e ove r ,  pa r t  of  t he  i nt e r r oga t i on t ook pl a c e  i n  a  mot e l  r oom

whe r e  a ppe l l a nt  wa s  i s ol a t e d f r om f a mi l y,  f r i e nds ,  a nd t he

ge ne r a l  publ i c .   The s e  f a c t or s  we i gh he a vi l y  i n  f a vor  of  f i ndi ng

t he  a bs e nc e  of  a  knowi ng a nd i nt e l l i ge nt  wa i ve r .  

A t ot a l i t y  of  t he  c i r c ums t a nc e s  s ugge s t  ot he r wi s e ,

howe ve r .   Appe l l a nt  s uc c e s s f ul l y  pa s s e d hi s  dr i ve r ' s  t e s t .   He

wa s  a bl e  t o  r e a d a t  a  f i f t h  gr a de  l e ve l  whi c h e na bl e d hi m t o

s uf f i c i e nt l y f i l l  out  t he  f or ms  r e qui r e d by hi s  j ob.   De s pi t e

hi s  mi l d me nt a l  de f i c i e nc y,  hi s  t e a c he r s  di d not  r e f e r  hi m f or

t e s t i ng or  c ons i de r  hi m a  c a ndi da t e  f or  s pe c i a l  e duc a t i on.   

The  a ge nt s  r e a d t he  r i ght s  a nd t he  wa i ve r  t o  a ppe l l a nt

a t  l e a s t  t wi c e .   He  ha d t he  oppor t uni t y  t o  r e a d t he  wa i ve r  f or

hi ms e l f .   He  t o l d  t he  of f i c e r s  t ha t  he  ha d a  t we l f t h  gr a de

e duc a t i on a nd t ha t  he  unde r s t ood  hi s  r i ght s . 29  I n  St a t e  v .  Va n

Tr a n,  our  Supr e me  Cour t  f ound t ha t  a  de f e nda nt  wi t h l i mi t e d

Engl i s h a bi l i t y  a nd wi t h r e a di ng c ompr e he ns i on be l ow f our t h
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gr a de  l e ve l  c oul d va l i dl y wa i ve  hi s  r i ght s .   St a t e  v .  Va n Tr a n,

864 S. W. 2d a t  471- 473.   The  f a c t  t ha t  a n a c c us e d ma y not

unde r s t a nd a l l  t he  c ons e que nc e s  of  wa i ve r  i s  i ns uf f i c i e nt  t o

i nva l i da t e  a  wa i ve r  i f  t he  a c c us e d c ompr e he nds  t ha t  he  or  s he

ne e d not  t a l k ,  t ha t  he  or  s he  c oul d ha ve  a  l a wye r ,  a nd t ha t  t he

s t a t e me nt s  c oul d be  us e d a ga i ns t  hi m or  he r .   I d.  a t  473.    

We  a r e  t r oubl e d  by t he  f a c t  t ha t  a ppe l l a nt  wa s

de t a i ne d f or  ove r  t wo hour s  by t he  pol i c e  wi t hout  be i ng a dvi s e d

of  hi s  c ons t i t ut i ona l  r i ght .   The  s t a t e me nt s  ma de  dur i ng t ha t

t i me  mus t  be  s uppr e s s e d.   Howe ve r ,  t he r e  i s  no i ndi c a t i on t ha t

t he  gi vi ng of  t hos e  s t a t e me nt s  i n  a ny wa y a f f e c t e d t he  va l i di t y

of  t he  wa i ve r  of  hi s  r i ght s  or  t he  vol unt a r i ne s s  of  hi s  f i na l

s t a t e me nt .   Ne i t he r  t he  pr e - Mi r a nda  s t a t e me nt s  nor  t he

c i r c ums t a nc e s ,  t r oubl i ng a s  t he y a r e ,  t a i nt e d t he  l a t e r

Mi r a ndi z e d c onf e s s i on.   Se e ,  e . g . ,  St a t e  v .  Cr ump,  834 S. W. 2d a t

271;  St a t e  v .  Smi t h,  834 S. W. 2d a t  919- 20.  

A mot e l  r oom ma y be  a  que s t i ona bl e  ve nue  i n  whi c h t o

c onduc t  a n of f i c i a l  i nt e r r oga t i on.   Howe ve r ,  not hi ng i ndi c a t e s

t ha t  t he  of f i c e r s  s e l e c t e d t he  mot e l  r oom f or  i mpr ope r  r e a s ons

or  t ha t  po l i c e  a c t i ons  i n  t ha t  r oom we r e  undul y c oe r c i ve .

Appe l l a nt ' s  a gi t a t i on a nd f e a r  i s  unde r s t a nda bl e .   He  wa s

c onf e s s i ng t o  ki l l i ng a  pol i c e  of f i c e r  t o  ot he r  pol i c e  of f i c e r s .

Howe ve r ,  not hi ng i ndi c a t e s  t ha t  t he  a ge nt s  who i nt e r r oga t e d

Wa l l e n us e d undue  c oe r c i on.   Whe n a ppe l l a nt  e xpr e s s e d f e a r  t ha t

he  woul d be  ki l l e d,  Age nt  Hunl e y r e move d hi s  we a pon a nd pa s s e d

i t  out  of  t he  r oom.   He  di d not  di s pl a y i t  a s  a ppe l l a nt  a l l e ge s .

Addi t i ona l l y,  dur i ng t he  t wo hour s  c ons ume d by t he  gi vi ng a nd

wr i t i ng of  t he  l a s t  s t a t e me nt ,  a ppe l l a nt  wa s  a l l owe d t o us e  t he
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l a va t or y a nd ha ve  s ome t hi ng  t o  dr i nk.   Af t e r  s i gni ng t he

s t a t e me nt ,  he  wa s  t a ke n f or  f ood be f or e  be i ng t r a ns por t e d t o  t he

pol i c e  s t a t i on a nd booke d.

The  vol unt a r i ne s s  t e s t  unde r  t he  Te nne s s e e

Cons t i t ut i on i s  mor e  pr ot e c t i ve  of  i ndi vi dua l  r i ght s  t ha n t he

t e s t  unde r  t he  Fi f t h  Ame ndme nt .   St a t e  v .  St e phe ns on,  878 S. W. 2d

a t  544.   Howe ve r ,  our  e xa mi na t i on of  t he  t ot a l i t y  of  t he

c i r c ums t a nc e s  s ur r oundi ng t hi s  i nt e r r oga t i on doe s  not  i ndi c a t e

t ha t  Wa l l e n ' s  r e l i nqui s hme nt  of  hi s  r i ght s  wa s  t he  pr oduc t  of

i nt i mi da t i on,  c oe r c i on,  or  de c e pt i on.   Onc e  a ppe l l a nt  wa s

c onf r ont e d wi t h t he  i nc r i mi na t i ng e vi de nc e ,  hi s  de me a nor

c ha nge d.   Hi s  r i ght s  we r e  e xpl a i ne d a nd wa i ve d.   He  ne ve r

a s s e r t e d hi s  r i ght  t o a n a t t or ne y or  t o  r e ma i n s i l e nt ,  but  ga ve

a  f ul l  c onf e s s i on.   We  c onc l ude  t ha t  t he  e vi de nc e  s uppor t s  t he

t r i a l  j udge ' s  f i ndi ng t ha t  a ppe l l a nt ' s  wa i ve r  of  r i ght s  wa s

va l i d a nd t ha t  hi s  c onf e s s i on wa s  vol unt a r y.   No e r r or  wa s

c ommi t t e d by t he  i nt r oduc t i on of  t he  pos t - Mi r a nda  s t a t e me nt .

3 .   Se a r c he s  of  Appe l l a nt ' s  Tr uc k a nd Re s i de nc e

Appe l l a nt  c ons e nt e d t o  a  s e a r c h of  hi s  t r uc k a nd of

hi s  r e s i de nc e .   The  c ons e nt  t o  s e a r c h t he  t r uc k wa s  obt a i ne d

dur i ng a ppe l l a n t ' s  de t e nt i on a t  t he  r oa ds i de .   The  r e c or d

c ont a i ns  l i t t l e  t e s t i mony c onc e r ni ng t hi s  s e a r c h whi c h unc ove r e d

a  . 22 s he l l  a nd s ome  unus e d pa pe r  t a r ge t s  t ha t  we r e  l a t e r

a dmi t t e d a t  t r i a l .   At  t he  mot e l ,  s hor t l y a f t e r  s i gni ng t he

Mi r a nda  wa i ve r ,  a ppe l l a nt  c ons e nt e d i n  wr i t i ng t o  a  s e a r c h of

hi s  r e s i de nc e .   Pol i c e  of f i c e r s  wa i t i ng i n  hi s  pa r e nt s '  f r ont

ya r d ha d i n  t he i r  pos s e s s i on a  s e a r c h wa r r a nt  a nd Mr s .  Wa l l e n ' s



     30The  of f i c e r s  t e s t i f i e d t ha t  t he y pr e f e r r e d a  s e a r c h
ba s e d upon c ons e nt  be c a us e  a  wa r r a nt  c oul d mor e  r e a di l y  be
f ound i na de qua t e ,  t he r e by i nva l i da t i ng t he  s e a r c h.
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s i gne d c ons e nt  f or m. 30  I ni t i a l l y ,  t h e  of f i c e r s  honor e d Mr s .

Wa l l e n ' s  r e que s t  not  t o  e nt e r  unl e s s  he r  hus ba nd c oul d be  f ound.

Howe ve r ,  whe n t he  f a c t  o f  Wa l l e n ' s  unc ondi t i ona l  c ons e nt  wa s

r a di oe d t o  t he  of f i c e r s ,  t he y e nt e r e d a nd ma de  a  c ompl e t e  s e a r c h

of  t he  hous e .   I n  a  gun r a c k on Wa l l e n ' s  be dr oom wa l l ,  of f i c e r s

f ound hi s  . 22 r i f l e .   The y a l s o l oc a t e d a  va r i e t y  of  . 22

c a r t r i dge s ,  s ome  " l ongs "  a nd s ome  " s hor t s . "   Te s t s  i ndi c a t e d

t ha t  t he  r i f l e  t a ke n f r om Wa l l e n ' s  be dr oom wa s  t he  r i f l e  t ha t

f i r e d t he  f a t a l  s hot s  a t  Se r ge a nt  Tr i pp.   The  r i f l e ,  t he  s he l l s ,

a nd t he  t e s t i mony of  t he  T. B. I .  s pe c i a l i s t  we r e  a l l  i nt r oduc e d

a t  t r i a l .

Appe l l a nt  a r gue s  t ha t ,  i n  bot h i ns t a nc e s ,  h i s  c ons e nt

wa s  i nvol unt a r y a nd t ha t  t he  e vi de nc e  de r i ve d f r om t hi s  s e a r c h

s houl d not  ha ve  be e n a dmi t t e d a t  t r i a l .   The  que s t i on of  whe t he r

a  c ons e nt  t o  s e a r c h i s  vol unt a r y i s  a  que s t i on of  f a c t  t o  be

de t e r mi ne d f r om t he  t ot a l i t y of  t he  c i r c ums t a nc e s .   Sc hne c kl ot h

v.  Bus t a mont e ,  412 U. S.  218,  227 ( 1973) .   The  bur de n of

e s t a bl i s hi ng t ha t  c ons e nt  wa s ,  i n  f a c t ,  f r e e l y a nd vol unt a r i l y

g i ve n f a l l s  on t he  s t a t e .   Bumpe r  v.  Nor t h Ca r ol i na ,  391 U. S.

543,  548 ( 1968) .   

For  t he  s a me  r e a s ons  t ha t  we  f ound t ha t  a ppe l l a nt  ha d

knowi ngl y a nd i nt e l l i ge nt l y wa i ve d  h i s  Mi r a nda  r i ght s ,  we  f i nd

t ha t  t he  e vi de nc e  i n  t he  r e c or d doe s  not  pr e ponde r a t e  a ga i ns t

t he  c onc l us i on t ha t  hi s  c ons e nt s  t o  s e a r c h we r e  knowi ng a nd

i nt e l l i ge nt .   Appe l l a nt ' s  c ons e nt  wa s  not  i nduc e d by pol i c e



     31Onl y t he  of f i c e r s  t e s t i f i e d a t  t he  s uppr e s s i on he a r i ng.

     32The  i s s ue  a t  t he  pr e t r i a l  he a r i ng wa s  a ppe l l a nt ' s  me nt a l
c ompe t e nc e  f or  pur pos e s  of  de a t h pe na l t y  s e nt e nc i ng.   At  t he
c onc l us i on of  t he  he a r i ng,  t he  t r i a l  j udge  f ound t ha t  a l t hough
a ppe l l a nt ' s  I . Q.  wa s  s hown t o be  69 a nd t ha t  he  wa s  mi l dl y
r e t a r de d,  t he  de f e ns e  ha d f a i l e d t o  s how t ha t  hi s  de f i c i e nc i e s
ha d a ppe a r e d be f or e  t he  a ge  of  18.   The r e f or e ,  he  wa s  e l i gi bl e
f or  t he  de a t h pe na l t y  pur s ua nt  t o  Te nne s s e e  Code  Annot a t e d
Se c t i on 39- 12- 203.
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i mpr opr i e t i e s .   The  pol i c e  of f i c e r  t e s t i f i e d 31 t ha t  a ppe l l a nt

c ons e nt e d f r e e l y a nd vol unt a r i l y  t o  t he  s e a r c h of  hi s  t r uc k.

Li ke wi s e ,  not hi ng i nd i c a t e s  t ha t  Wa l l e n ' s  wi l l  t o r e s i s t  ha d

be e n ove r c ome  by a ny pol i c e  a c t i vi t y  whe n he  s i gne d t he  c ons e nt

t o s e a r c h f or m.   De s pi t e  hi s  s l i ght  me nt a l  r e t a r da t i on,  t he

r e c or d s uppor t s  a  c onc l us i on t ha t  a ppe l l a nt  wa s  a bl e  t o  c ons e nt

knowi ngl y  a nd i nt e l l i ge nt l y  t o  t he  s e a r c h.   Cons e que nt l y ,  t he

t r i a l  c our t  di d not  e r r  i n  a dmi t t i ng e vi de nc e  obt a i ne d f r om t he

s e a r c he s .

Two i s s ue s  r e ma i n.   One ,  t he  de f e ns e  c ha l l e nge  t o

J ur or  Ba i l e y,  i s  unl i ke l y t o  a r i s e  a ga i n.   The r e  i s  no ne e d f or

f ur t he r  di s c us s i on on t ha t  i s s ue .   We  wi l l  a ddr e s s  t he  s e c ond

i s s ue ,  howe ve r ,  t he  a dmi s s i bi l i t y  of  e xpe r t  t e s t i mony on

a ppe l l a nt ' s  me nt a l  s t a t e ,  s i nc e  i t  ma y a r i s e  i n a  ne w t r i a l .   

C.   Expe r t  Te s t i mony

Appe l l a n t  a r gue s  t ha t  t he  t r i a l  c our t  e r r e d i n

r e f us i ng t o a dmi t  t he  t e s t i mony of  c l i n i c a l  ps yc hol ogi s t  Di a na

Mc Coy who ha d t e s t i f i e d e xt e ns i ve l y i n  a  pr e t r i a l  he a r i ng. 32

Appe l l a nt  of f e r e d t he  e vi de nc e  t o  r e but  t he  s t a t e ' s  c l a i m t ha t

hi s  wa s  r e l i a bl e .   The  s t a t e  a r gue s  t ha t  t he  t e s t i mony wa s

i r r e l e va nt .   
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Dr .  Mc Coy i s  a  l i c e ns e d c l i ni c a l  ps yc hol ogi s t  wi t h

e xt e ns i ve  e xpe r i e nc e  i n  t he  i de nt i f i c a t i on,  a s s e s s me nt ,  a nd

e va l ua t i on of  pe r s ons  who ma y be  me nt a l l y  r e t a r de d.   The  t r i a l

c our t  r e a di l y  a c c e pt e d he r  a s  a n e xpe r t .   Dr .  Mc Coy s pe nt  t we l ve

a nd one - ha l f  hour s  t e s t i ng a nd i nt e r vi e wi ng a ppe l l a nt .   She  us e d

s t a nda r d t e s t s ,  s uc h a s  t he  We s c hl e r  Adul t  I nt e l l i ge nc e  Sc a l e

( WAI S- R) ,  t he  Wi de  Ra nge  Ac hi e ve me nt  Te s t  ( WRAT- R) ,  a nd t he

Pe a body Pi c t ur e  Voc a bul a r y Te s t .   I n  a ddi t i on,  s he  s pe nt  s e ve r a l

hour s  i nt e r vi e wi ng f r i e nds  a nd me mbe r s  of  a ppe l l a nt ' s  f a mi l y,

hi s  gi r l f r i e nd,  a nd r e vi e wi ng hi s  s c hool  r e c or ds .     

Dur i ng t he  pr e t r i a l  he a r i ng,  Dr .  Mc Coy t e s t i f i e d t ha t

a ppe l l a nt ' s  f ul l  s c a l e  I . Q.  s c or e  wa s  69 whi c h pl a c e d hi m i n t he

mi l dl y r e t a r de d r a nge .   Hi s  me nt a l  a ge  wa s  s l i ght l y  l e s s  t ha n

e l e ve n ye a r s .   He  wa s  i n  t he  s e c ond pe r c e nt i l e  i n  wor d knowl e dge

a nd s c or e d ve r y l ow i n r e a di ng c ompr e he ns i on.   Wa l l e n ' s  I . Q.

s c or e  wa s  c or r obor a t e d by hi s  ve r y l ow s c or e  on a n a da pt i ve

be ha vi or  t e s t .   Hi s  s c hool  r e c or ds  i ndi c a t e d t ha t  he  ha d ne ve r

t e s t e d a bove  f i f t h  gr a de  l e ve l  i n  r e a di ng .   Al t hough a ppe l l a nt

t ook t he  s t a t e  pr of i c i e nc y e xa mi na t i on f our  t i me s ,  he  ne ve r

pa s s e d a ny  of  t he  s e c t i ons  e xc e pt  f or  one  i n  ma t h.   At

gr a dua t i on f r om hi gh s c hool ,  he  r e c e i ve d onl y a  c e r t i f i c a t e  of

a t t e nda nc e .

Dur i ng t r i a l ,  T. B. I .  a ge nt  Da vi d Da ve npor t  t e s t i f i e d

t ha t  a ppe l l a nt  ha d gr a dua t e d f r om hi gh s c hool ,  ha d r e a d t he

wa i ve r ,  a nd ha d unde r s t ood hi s  r i ght s  a nd t he  i nt e r r oga t i on .

The  s t a t e  f i l e d a  mot i on i n l i mi ne  t o e xc l ude  Dr .  Mc Coy' s

t e s t i mony a t  t r i a l .   Whe n a ppe l l a nt  pr opos e d t o  c a l l  Dr .  Mc Coy,

t he  t r i a l  j udge  c onduc t e d a  j ur y- out  he a r i ng.   De f e ns e  c ouns e l
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a r gue d t ha t  Dr .  Mc Coy' s  t e s t i mony wa s  r e l e va nt  t o  t he  i s s ue  of

a ppe l l a nt ' s  a bi l i t y t o r e a d a nd unde r s t a nd a nd woul d a s s i s t  t he

j ur y i n  de t e r mi ni ng t he  we i ght  t o  gi ve  t o  t he  c onf e s s i on.   I n

t he  a l t e r na t i ve ,  de f e ns e  c ouns e l  s ought  t o  a dmi t  t he  t e s t i mony

t o e s t a bl i s h  a ppe l l a nt ' s  mi l d me nt a l  r e t a r da t i on.   The  s t a t e

a r gue d t ha t  t he  a dmi s s i on of  e xpe r t  t e s t i mony on t ha t  que s t i on

woul d i nva de  t he  pr ovi nc e  of  t he  j ur y.

The  t r i a l  j udge  a gr e e d t ha t  t he  de f e ns e  ha d bot h a

r i ght  t o  r e but  t he  t e s t i mony of  t he  s t a t e ' s  wi t ne s s e s  a nd t he

r i ght  t o  pr e s e nt  e vi de nc e  a bout  t he  c i r c ums t a nc e s  unde r  whi c h

t he  c onf e s s i on wa s  obt a i ne d.   Howe ve r ,  he  r ul e d t ha t  a ny

t e s t i mony by Dr .  Mc Coy wa s  i na dmi s s i bl e  be c a us e

1. t he  j ur y wa s  r e qui r e d t o  ma ke
" t ha t  de c i s i on; "

2. t he  t e s t i mony woul d not
ma t e r i a l l y a s s i s t  t he  j ur y;

3. f a c t s  i n t he  r e c or d we r e
i ns uf f i c i e nt  t o  e na bl e  a n e xpe r t
t o  ha ve  a n opi ni on;

4. a l t hough t he  e vi de nc e  wa s
r e l e va nt  t o r e but  t he  s t a t e ' s
a s s e r t i on t ha t  a ppe l l a nt  c oul d
r e a d a nd unde r s t a nd,  Mc Coy' s
t e s t i mony c oul d not  be  us e d f or
t ha t  pur pos e ;  a nd

5. " not hi ng"  i n  t he  l a w ma de  t he
e vi de nc e  a dmi s s i bl e .

Whe n t he  t r i a l  c our t  r e f us e d t o a dmi t  Dr .  Mc Coy' s

t e s t i mony,  t he  de f e ns e  a s ke d t o  i nt r oduc e  t e s t i mony onl y on

a ppe l l a nt ' s  me nt a l  ha ndi c a p t o  e na bl e  a r gume nt  a s  t o  t he  i mpa c t

of  t ha t  ha ndi c a p.   The  t r i a l  c our t  de ni e d t hi s  r e que s t  a s  we l l .

I n a n of f e r  of  pr oof ,  de f e ns e  c ouns e l  s umma r i z e d Dr .  Mc Coy' s

t e s t i mony.   Fur t he r ,  c ouns e l  s t a t e d t ha t  Dr .  Mc Coy woul d t e s t i f y



     33The  " or t hodox"  r ul e  s t a nds  i n  c ont r a s t  t o  t he
" Ma s s a c hus e t t s "  r ul e  a c c e pt e d i n  s ome  j ur i s di c t i ons .   I n  t hos e
j ur i s di c t i ons ,  a  t r i a l  c our t  ma ke s  a  pr e l i mi na r y,  p r e t r i a l
de t e r mi na t i on a s  t o  t he  a dmi s s i bi l i t y  of  a  c onf e s s i on.  
Howe ve r ,  t he  i s s ue  of  vol unt a r i ne s s  i s  t he n r e s ubmi t t e d t o  t he
j ur y f or  a  f i na l  de t e r mi na t i on.   Se e  J a c ks on v.  De nno,  378
U. S.  368 ( 1964) ;  St a t e  v .  Pur s l e y,  550 S. W. 2d 949 ( Te nn.
1977) .   
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t ha t  t he  c i r c ums t a nc e s  of  t he  i nt e r r oga t i on woul d ha ve  a f f e c t e d

t he  vol unt a r i ne s s  of  t he  c onf e s s i on a nd a ppe l l a nt ' s  a bi l i t y  t o

r e a d a nd unde r s t a nd t he  s t a t e me nt  wr i t t e n by Age nt  Da ve npor t .  

Si nc e  t he  mi d- ni ne t e e nt h c e nt ur y,  Te nne s s e e ' s

pr oc e dur e  on t he  a dmi s s i on of  c onf e s s i ons ,  s ome t i me s  r e f e r r e d t o

a s  t he  " or t hodox"  r ul e ,  ha s  r e ma i ne d t he  s a me .   Se e  Wynn v.

St a t e ,  181 S. W. 2d 332 ( Te nn.  1944) ;  Se l f  v .  St a t e ,  65 Te nn.  244

( 1873) ;  Boyd v.  St a t e ,  21 Te nn.  39 ( 1840) .   Unde r  t he  " or t hodox"

r ul e ,  t he  t r i a l  j udge  ma ke s  t he  i ni t i a l  de c i s i on r e ga r di ng t he

vol unt a r i ne s s  of  t he  c onf e s s i on.   Wynn v.  St a t e ,  181 S. W. 2d a t

333.   Howe ve r ,  onc e  t he  t r i a l  c our t  de t e r mi ne s  t ha t  t he

c onf e s s i on i s  a dmi s s i bl e ,  t he  we i ght  t o be  gi ve n t o t he

c onf e s s i on i s  a  ma t t e r  f or  t he  j ur y.   St a t e  v .  Pur s l e y,  550

S. W. 2d 949,  950 ( Te nn.  1977) . 33   The  j ur y i s  f a c e d wi t h t wo

que s t i ons .   Fi r s t ,  t he y  mus t  de c i de  whe t he r  de f e nda nt  a c t ua l l y

ma de  t he  c onf e s s i on,  a nd,  s e c ond,  t he y mus t  de t e r mi ne  whe t he r

t he  s t a t e me nt s  a r e  t r ue .   I d.   To a i d i n  r e s ol vi ng t he s e

que s t i ons ,  t he  j ur y ma y he a r  e vi de nc e  of  t he  c i r c ums t a nc e s  unde r

whi c h t he  c onf e s s i on wa s  obt a i ne d.   I d.   The  j ur y mus t  c ons i de r

t he  c onf e s s i on " i n  l i ght  of  a l l  t he  s ur r oundi ng c i r c ums t a nc e s

a nd i n  c onne c t i on wi t h a l l  t he  ot he r  e vi de nc e  i n  t he  c a s e . "

Es pi t i a  v .  St a t e ,  288 S. W. 2d 731,  733 ( Te nn.  1956) .   
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The  Uni t e d St a t e s  Supr e me  Cour t  ha s  f ound t ha t  " t he

phys i c a l  a nd ps yc hol ogi c a l  e nvi r onme nt  t ha t  yi e l de d t he

c onf e s s i on c a n a l s o be  of  s ubs t a nt i a l  r e l e va nc e  t o  t he  ul t i ma t e

f a c t ua l  i s s ue  of  t he  de f e nda nt ' s  gui l t y  or  i nnoc e nc e . "   Cr a ne  v.

Ke nt uc ky,  476 U. S.  683,  689 ( 1986) .   I f  a  de f e nda nt  i s  " s t r i ppe d

of  t he  powe r  t o  de s c r i be  t o  t he  j ur y t he  c i r c ums t a nc e s  t ha t

pr ompt e d hi s  c onf e s s i on, "  t he  de f e nda nt  ma y be  de ni e d t he

f unda me nt a l  c ons t i t ut i ona l  r i ght  t o a  f a i r  t r i a l  a s  gua r a nt e e d

by t he  6t h a nd 14t h Ame ndme nt s  t o  t he  Cons t i t ut i on.   I d.  a t  689,

690.   

Howe ve r ,  whi l e  Cr a ne  ma ke s  i t  c l e a r  t ha t  a  de f e nda nt

ma y not  be  t ot a l l y pr e c l ude d f r om pr e s e nt i ng e vi de nc e  of  t he

c i r c ums t a nc e s  s ur r oundi ng t he  t a ki ng of  a  c onf e s s i on,  i t  doe s

not  r e qui r e  t he  a dmi s s i on of  a l l  e vi de nc e  of f e r e d on t ha t  i s s ue .

I n Cr a ne ,  t he  t r i a l  c our t  e xc l ude d t he  e vi de nc e  pr e s e nt e d a t  t he

pr e t r i a l  he a r i ng be c a us e  i t  wa s  r e l e va nt  onl y t o  t he  l e ga l  i s s ue

of  vol unt a r i ne s s  whi c h ha d a l r e a dy be e n de t e r mi ne d by t he  t r i a l

c our t .   The  Supr e me  Cour t  ha d no di f f i c ul t y  c onc l udi ng t ha t

e vi de nc e  r e l e va nt  t o  vol unt a r i ne s s  c oul d a l s o be  ge r ma ne  t o  t he

pr oba t i ve  we i ght  i t  de s e r ve d.   The r e f or e ,  i t  wa s  e r r or  t o

e xc l ude  t ha t  e vi de nc e  s i mpl y  be c a us e  of  i t s  us e  a t  t he

s uppr e s s i on he a r i ng.   I d.  a t  688.   I f  e xc l udi ng t he  e vi de nc e

de ni e d t he  de f e nda nt  t he  oppor t uni t y  t o  pr e s e nt  a  c ompl e t e

de f e ns e ,  t he  c ons t i t ut i ona l  r i ght  t o a  f a i r  t r i a l  wa s  vi ol a t e d.

I d.  a t  690.   

Our  Supr e me  Cour t  a ppl i e d t he  r ul i ng i n  Cr a ne  i n St a t e

v.  Br i mme r .   876 S. W. 2d 75 ( Te nn.  1994) .   I n  t ha t  c a s e ,  t he

de f e ns e  of f e r e d t he  t e s t i mony of  a  doc t or  who woul d ha ve
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t e s t i f i e d t ha t ,  ba s e d on hi s  l i s t e ni ng t o  a  t a pe d t hi r t y  mi nut e

s e gme nt  of  a n i nt e r r oga t i on,  he  be l i e ve d t ha t  de f e nda nt  wa s  a n

i ndi vi dua l  who " ve r y pl a us i bl y c oul d ha ve  be e n c oe r c e d. "   I d.  a t

79.   The  t r i a l  c our t  r e f us e d t o  a dmi t  t he  t e s t i mony be ca us e  " t he

ba s i s  f or  t he  doc t or ' s  opi ni on wa s  not  s uf f i c i e nt l y t r us t wor t hy

t o go t o  t he  j ur y on t he  i s s ue  a s  t o  who a nd wha t  ma y ha ve

i nf l ue nc e d de f e nda nt ' s  me nt a l  s t a t e  a t  t he  t i me  he  ga ve  hi s

c onf e s s i on. "   I d.   The  Br i mme r  c our t  f ound t ha t  e xc l udi ng t hi s

t e s t i mony di d not  de pr i ve  de f e nda nt  of  t he  r i ght  t o  pr e s e nt  a

de f e ns e .   I d.  a t  75.   We  unde r s t a nd bot h Cr a ne  a nd Br i mme r   t o

me a n t ha t  a  t r i a l  c our t  ma y r e f us e  t o  a dmi t  e vi de nc e  pe r t a i ni ng

t o de f e nda nt ' s  c onf e s s i on i f  t he  e vi de nc e  doe s  not  c ompl y wi t h

e vi de nt i a r y r ul e s  t ha t  s e r ve  t he  i nt e r e s t s  of  f a i r ne s s  a nd

r e l i a bi l i t y.   I d.  ( c i t i ng Cr a ne  v.  Ke nt uc ky,  476 U. S.  a t  689) .

I f ,  howe ve r ,  de f e nda nt  i s  pr e c l ude d f r om pr e s e nt i ng e vi de nc e

r e l e va nt  t o  t he  c i r c ums t a nc e s  s ur r oundi ng  t he  c onf e s s i on t ha t

woul d or di na r i l y be  a dmi s s i bl e ,  a nd,  i f  t ha t  e xc l us i on pr e ve nt s

de f e nda nt  f r om pr e s e nt i ng a  c ompl e t e  de f e ns e ,  t he n de f e nda nt  ha s

be e n de pr i ve d of  t he  c ons t i t ut i ona l  r i ght  t o  a  f a i r  t r i a l .   

Unl i ke  Cr a ne ,  t he  t r i a l  c our t  i n  t hi s  c a s e  di d not

e xc l ude  t he  e vi de nc e  be c a us e  i t  wa s  i r r e l e va nt  t o t he  j ur y ' s

c ons i de r a t i on of  whe t he r  a ppe l l a nt  ha d ma de  t he  c onf e s s i on or

whe t he r  t he  c onf e s s i on wa s  t r ue .   Conve r s e l y,  t he  t r i a l  c our t

f ound t ha t  t he  e vi de nc e  wa s  r e l e va nt .   Ne i t he r  wa s  t he  e xc l us i on

ba s e d on a n i ns uf f i c i e nt  ba s i s  a s  i n  Br i mme r .   The  r e c or d s hows

t ha t  Dr .  Mc Coy s pe nt  ma ny hour s  t e s t i ng a nd i nt e r vi e wi ng

a ppe l l a nt  a nd o t he r s  f a mi l i a r  wi t h hi m.   The  t r i a l  j udge

a c c e pt e d Dr .  Mc Coy a s  a n  e xpe r t  a nd r e l i e d on he r  t e s t i mony i n

ma ki ng hi s  de c i s i on on de a t h pe na l t y  e l i gi bi l i t y  unde r  Te nne s s e e
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Code  Annot a t e d Se c t i on 39- 123- 203.   I n  t hi s  c a s e ,  t he  t r i a l

c our t  e xc l ude d t he  e vi de nc e  ba s e d on hi s  unde r s t a ndi ng of  Rul e s

702,  703 a nd 704 of  t he  Te nne s s e e  Rul e s  of  Evi de nc e .

Admi s s i on of  e xpe r t  t e s t i mony i s  c ont r ol l e d by Rul e

702.   Unde r  Rul e  702,  e xpe r t  t e s t i mony i s  a dmi s s i bl e  i f  t wo

t e s t s  a r e  s a t i s f i e d.   The  t hr e s hol d que s t i on f or  de t e r mi ni ng

a dmi s s i bi l i t y i s  whe t he r  t he  t e s t i mony " wi l l  s ubs t a nt i a l l y

a s s i s t  t he  t r i e r  of  f a c t  t o  unde r s t a nd t he  e vi de nc e  or  t o

de t e r mi ne  a  f a c t  i n  i s s ue . "   Te nn.  R.  Evi d.  702.   Thi s

r e pr e s e nt s  a  s i gni f i c a nt  de pa r t ur e  f r om Te nne s s e e  c ommon l a w

whi c h r e qui r e d t ha t  a n e xpe r t ' s  t e s t i mony be  " n e c es s a r y. "

Cohe n,  s upr a ,  §  702. 1 a t  354.   The  s t a nda r d i s  ge ne r a l l y

c ons i de r e d t o  be  mor e  l e ni e nt  t ha n t he  pr e vi ous  " ne c e s s i t y"

s t a nda r d but  mor e  s t r i nge nt  t ha n t ha t  i n  t he  Fe de r a l  Rul e s  of

Evi de nc e  i n whi c h t he  wor d " s ubs t ant i a l l y"  i s  omi t t e d.   I d .   Dr .

Mc Coy' s  pr of f e r e d t e s t i mony c l e a r l y me e t s  t hi s  f i r s t  t e s t .

Appe l l a nt ' s  a bi l i t y t o r e a d,  t o  unde r s t a nd,  a nd t o  f unc t i on

unde r  s t r e s s  we r e  s i gni f i c a nt  f a c t or s  f or  t he  j ur y t o  c ons i de r

i n t he i r  a s s e s s me nt  of  t he  t r ut h of  t he  s t a t e me nt s  i n t he

c onf e s s i on a nd i n  t he i r  de t e r mi na t i on t ha t  a ppe l l a n t  a c t ua l l y

ma de  t hos e  s t a t e me nt s .   The s e  f a c t or s  a r e  of  s pe c i a l  i mpor t a nc e

i n t hi s  c a s e  s i nc e  t he  i n t e r r oga t i on wa s  not  t a pe d but  wa s  a

wr i t t e n s umma r y by t he  pol i c e  of f i c e r .  

The  s e c ond t e s t  r e qui r e s  t ha t  t he  s ubj e c t  ma t t e r  of

t he  e xpe r t  t e s t i mony i nvol ve  " s c i e nt i f i c ,  t e c hni c a l  or  ot he r

s pe c i a l i z e d knowl e dge . "   Te nn.  R.  Evi d.  702.   Wi t hout  que s t i on,

t he  r e s ul t s  a nd i nt e r pr e t a t i on of  t he  t e s t s  a nd ot he r  da t a

ga t he r e d t hr ough i nt e r vi e ws  i nvol ve d s c i e nt i f i c  a nd s pe c i a l i z e d
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knowl e dge  t ha t  wa s  una va i l a bl e  t o  t he  j ur y i n  a ny ot he r  f or m.

The  t r i a l  c our t  e r r e d i n  r ul i ng t ha t  Dr .  Mc Coy' s  t e s t i mony woul d

not  " ma t e r i a l l y"  a s s i s t  t he  j ur y.   Thi s  doe s  not  me a n t ha t  e ve r y

r e ma r k Dr .  Mc Coy ma y ha ve  ma de  f r om t he  wi t ne s s  s t a nd woul d ha ve

be e n a dmi s s i bl e ;  howe ve r ,  whe n c ons i de r e d a s  a  whol e ,  he r

t e s t i mony woul d ha ve  pr ovi de d t he  j ur y wi t h s ubs t a nt i a l

a s s i s t a nc e  i n  e va l ua t i ng t he  phys i c a l  a nd ps yc hol ogi c a l

c i r c ums t a nc e s  of  t he  i nt e r r oga t i on.

Onc e  t he  t hr e s hol d a dmi s s i bi l i t y  s t a nda r ds  a r e  me t ,

t wo uni que  r e l e va nc e  r ul e s  a ppl y t o  e xpe r t  t e s t i mony.   Fi r s t ,

t he  f a c t s  upon whi c h a n e xpe r t ' s  t e s t i mony i s  ba s e d a r e  not

l i mi t e d t o t hos e  a dmi s s i bl e  a t  t r i a l .   The  e xpe r t  t e s t i mony

s houl d be  a dmi t t e d i f  t he  da t a  or  f a c t s  on whi c h t he  e xpe r t

r e l i e s  a r e  " o f  a  t ype  r e a s ona bl y r e l i e d  upon by e xpe r t s  i n  t he

pa r t i c ul a r  f i e l d. "   Te nn.  R.  Evi d.  703.   Se e  St a t e  v .  Sc hi mpf ,

782 S. W. 2d 186,  194 ( Te nn.  Cr i m.  App.  1989) ,  pe r m.  t o a ppe a l

de ni e d,  ( Te nn.  1990) ( quot i ng St a t e  v .  J ohns on,  717 S. W. 2d 298,

303 ( Te nn.  Cr i m.  App. ) ,  pe r m.  t o a ppe a l  de ni e d,  ( Te nn.  1986) ) .

I f  a  c l i ni c a l  ps yc hol ogi s t ' s  opi ni on i s  ba s e d on f a c t s  t ha t  a r e

r e a s ona bl y r e l i e d upon by ot he r  e xpe r t s  i n  t ha t  f i e l d ,  a nd,  i f

t he  f a c t s  a r e  t r us t wor t hy,  t he n t he  t e s t i mony i s  a dmi s s i bl e  e ve n

i f  t hos e  f a c t s  a r e  not  i n  e vi de nc e .   Adv.  Comm' n Comme nt s ,  Te nn.

R.  Evi d.  703.  

Se c ond,  t he  t e s t i mony mus t  not  i nva de  t he  pr ovi nc e  of

t he  j ur y.   St a t e  v .  Sc hi mpf ,  782 S. W. 2d a t  192.   The  j ur or s  a s

t he  t r i e r s  of  f a c t  mus t  ma ke  t he  ul t i ma t e  de c i s i on c onc e r ni ng

t he  we i ght  t o  be  gi ve n t o  a  c onf e s s i on.   Howe ve r ,  Te nne s s e e  l a w

ha s  l ong he l d t ha t  a n e xpe r t ' s  opi ni on i s  not  obj e c t i ona bl e
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me r e l y be c a us e  i t  e mbr a c e s  a n  ul t i ma t e  i s s ue  t o  be  de c i de d by

t he  t r i e r  of  f a c t s .   Se e  St a t e  v .  Fur l ough,  797 S. W. 2d 631,  651

( Te nn.  Cr i m.  App. ) ,  pe r m.  t o a ppe a l  de ni e d,  ( Te nn.  1990) ;  St a t e

v.  At ki ns ,  681 S. W. 2d 571,  576 ( Te nn.  Cr i m.  App.  1984) ,  c e r t .

de ni e d,  ( Te nn.  1985) .   Whe r e  e xpe r t  i nf or ma t i on i s  ne c e s s a r y f or

a n i nt e l l i ge nt  de c i s i on,  i t  doe s  not  ma t t e r  t ha t  t he  opi ni on a nd

one  s ol ut i on t o t he  ul t i ma t e  i s s ue  c oi nc i de .   Na t i ona l  Li f e  &

Ac c i de nt  I ns ur a nc e  Co.  v .  Fol l e t t ,  80 S. W. 2d 92,  96 ( Te nn.

1935) .   I n  1990,  t he s e  r ul i ngs  we r e  i nc or por a t e d i n  Rul e  704 of

t he  Te nne s s e e  Rul e s  of  Evi de nc e .   I f  j ur or s  l a c k e xpe r i e nc e  or

knowl e dge  on a  gi ve n s ubj e c t  a nd wi l l  be  s ubs t a nt i a l l y  a s s i s t e d

by e xpe r t  t e s t i mony i n t he i r  f a c t - f i ndi ng t a s k,  t he  t e s t i mony

s houl d not  be  e xc l ude d be c a us e  i t  a ddr e s s e s  a n ul t i ma t e  i s s ue .

 

Expe r t  t e s t i mony c a n a l s o i nva de  t he  pr ovi nc e  of  t he

j ur y i f  i t  i mpe r mi s s i bl y c omme nt s  on t he  c r e di bi l i t y of  a

wi t ne s s .   St a t e  v .  Sc hi mpf ,  782  S. W. 2d a t  192.  " [ T] he  j ur y i s

t he  l i e  de t e c t or  i n t he  c our t r oom. "   Uni t e d St a t e s  v .  Az ur e ,  801

F. 2d 336,  340 ( 8t h Ci r .  1986) ( quot i ng Uni t e d St a t e  v.  Ba r na r d,

490 F. 2d 907,  912 ( 9t h Ci r .  1973) ,  c e r t .  de ni e d,  416 U. S.  959

( 1974) ) .   Re c e nt l y ,  t hi s  c our t  r e ve r s e d a  c onvi c t i on a nd

r e ma nde d t he  c a s e  f or  a  ne w t r i a l  be c a us e  a n e xpe r t  ha d

t e s t i f i e d t ha t  t he  vi c t i m i n a  c hi l d  s e x a bus e  c a s e  s houl d be

be l i e ve d.   St a t e  v .  Edwa r d H.  J one s ,  No.  03C01- 9301- CR- 00024,

s l i p op.  a t  13 ( Te nn.  Cr i m.  App. ,  Knoxvi l l e ,  Se pt .  15,  1994) .

I n J one s ,  a  pe di a t r i c i a n who ha d phys i c a l l y  e xa mi ne d t he  f our -

ye a r  ol d vi c t i m a nd i nt e r vi e we d he r  mot he r  opi ne d t ha t  t he

vi c t i m' s  s t or y mus t  be  be l i e ve d.   Thi s  c our t  f ound e r r or  be c a us e

a  pe di a t r i c i a n ' s  a bi l i t y t o a s c e r t a i n t he  t r u t hf u l ne s s  of  a n

a l l e ge d c h i l d  s e xua l  a bus e  vi c t i m i s  not  s uf f i c i e nt l y r e l i a bl e
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t o s ubs t a nt i a l l y a s s i s t  a  j ur y i n de t e r mi ni ng t he  i s s ue  of

c r e di bi l i t y.   I d.  a t  13.   Thi s  c our t  f ound t ha t  t he

pe di a t r i c i a n ' s  t e s t i mony i mpe r mi s s i bl y bol s t e r e d t he  vi c t i m' s

t e s t i mony a t  t r i a l .   I d.  a t  14.   

Unl i ke  t he  pe di a t r i c i a n ' s  c omme nt  i n  J one s ,  Dr .

Mc Coy' s  t e s t i mony woul d  not  ha ve  be e n a n i mpe r mi s s i bl e  c omme nt

on t he  c r e di bi l i t y of  a  wi t ne s s .   Fi r s t ,  t he  j ur y wa s  e nga ge d i n

de t e r mi ni ng t he  we i ght  t o  be  gi ve n t o  a  c onf e s s i on r a t he r  t ha n

t he  c r e di bi l i t y of  a  t e s t i f yi ng wi t ne s s .   Se c ond,  i n  or de r  t o

de t e r mi ne  t he  we i ght ,  t he  j ur or s  ne e de d t o  unde r s t a nd t he

phys i c a l  a nd ps yc hol ogi c a l  e nvi r onme nt  i n  whi c h t he  c onf e s s i on

wa s  obt a i ne d.   The  de f e ns e  de ve l ope d t he  f a c t s  r e l a t i ng t o  t he

phys i c a l  e nvi r onme nt  dur i ng c r os s - e xa mi na t i on of  t he  s t a t e ' s

wi t ne s s e s .   Howe ve r ,  a ppe l l a nt ' s  a bi l i t y t o  r e a d a nd unde r s t a nd

wa s  pa r t i c ul a r l y  r e l e va nt  i n  t hi s  c a s e .   

The  s t a t e  a s s e r t e d t ha t  a ppe l l a nt  ha d gr a dua t e d f r om

hi gh s c hool  a nd wa s  a bl e  t o  r e a d a nd unde r s t a nd  t he

i nt e r r oga t i on pr oc e dur e .   Dr .  Mc Coy' s  f i ndi ngs ,  whi c h s howe d

t ha t  t he  a ppe l l a nt ' s  I . Q.  wa s  69 a nd t ha t  he  di d poor l y on

r e a di ng c ompr e he ns i on t e s t s ,  we r e  f a c t s  una va i l a bl e  t o  t he  j ur y

i n a ny ot he r  f or m.   He r  s t a t us  a s  a n e xpe r t  wa s  unque s t i one d.

He r  opi ni on on a ppe l l a nt ' s  a bi l i t y  t o  r e a d t he  c onf e s s i on a s

wr i t t e n by t he  pol i c e  of f i c e r  a nd t o  unde r s t a nd t he  r i ght s

wa i ve r  we r e  ba s e d on  r e l i a bl e ,  t r us t wor t hy f a c t s  ge ne r a l l y

r e l i e d upon by e xpe r t s  i n  t he  f i e l d .   He r  t e s t i mony woul d  ha ve

be e n of  s ubs t a nt i a l  a s s i s t a nc e  t o t he  j ur y i n  de t e r mi ni ng

whe t he r  a ppe l l a nt  ha d ma de  t he  s t a t e me nt  a nd whe t he r  t he
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s t a t e me nt s  s houl d be  be l i e ve d.   I t  woul d not  ha ve  i nva de d t he

pr ovi nc e  of  t he  j ur y.   

Fi na l l y,  t he  t r i a l  c our t  e xc l ude d t he  ps yc hol ogi s t ' s

t e s t i mony be c a us e  t he  " l a w"  di d not  ma ke  i t  a dmi s s i bl e .  Thi s

r ul i ng obvi a t e s  t he  r ul e  of  r e l e va nc y.   Rul e  402 pr ovi de s  t ha t

" [ a ] l l  r e l e va nt  e vi de nc e  i s  a dmi s s i bl e  e xc e pt  a s  pr ovi de d by t he

Cons t i t ut i on of  t he  Uni t e d St a t e s ,  t he  Cons t i t u t i on of

Te nne s s e e ,  t he s e  r ul e s ,  or  ot he r  r ul e s  or  l a ws  of  ge ne r a l

a ppl i c a t i on. "   Te nn.  R.  Evi d.  402 ( e mpha s i s  a dde d) .   I n  ot he r

wor ds ,  onc e  e vi de nc e  i s  f ound t o  be  r e l e va nt  i t  i s  a dmi s s i bl e

unl e s s  a not he r  r ul e  or  l a w r e qui r e s  e xc l us i on.   Onc e  t he  s pe c i a l

r e l e va nc e  r ul e s  a r e  s a t i s f i e d,  a n e xpe r t ' s  t e s t i mony i s

a dmi s s i bl e  unl e s s  t he  c our t  de t e r mi ne s  t ha t  i t s  pr e j udi c i a l

e f f e c t  s ubs t a nt i a l l y out we i ghs  i t s  pr oba t i ve  va l ue ,  t ha t  i t

woul d c onf us e  or  mi s l e a d t he  j ur y,  or  t ha t  i t  woul d be

c umul a t i ve  of  ot he r  e vi de nc e  a l r e a dy i n  t he  r e c or d.   Te nn.  R.

Evi d.  403.   The  r e c or d c ont a i ns  not hi ng t o  i ndi c a t e  t ha t  Dr .

Mc Coy' s  t e s t i mony s houl d ha ve  be e n e xc l ude d unde r  Rul e  403.

Te nne s s e e  c our t s  ha ve  pr e vi ous l y a dmi t t e d e xpe r t

t e s t i mony on t he  s ubj e c t  of  t he  de f e nda nt ' s  me nt a l  r e t a r da t i on

whe n t he  e vi de nc e  wa s  pr oba t i ve  of  a n i s s ue  be f or e  t he  j ur y.

Se e  St a t e  v .  Br own,  836 S. W. 2d 530 ( Te nn.  1992) ( e vi de nc e  of  l ow

i nt e l l e c t  r e l e va nt  t o i s s ue  of  i nt e nt ,  pr e me di t a t i on,  a nd

de l i be r a t i on) ;  St a t e  v .  Rut he r f or d,  876 S. W. 2d 118 ( Te nn.  Cr i m.

App.  1993) ,  pe r m.  t o a ppe a l  de ni e d,  ( Te nn.  1994) ( me nt a l

r e t a r da t i on i s  j us t  a not he r  c i r c ums t a nc e  t o  c ons i de r  i n

de t e r mi ni ng whe t he r  de f e nda nt  pos s e s s e d t he  r e qui s i t e  me nt a l

s t a t e ) .   Suc h t e s t i mony,  howe ve r ,  ha s  be e n e xc l ude d whe n i t  i s
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i r r e l e va nt ,  s e e  Phi pps  v.  St a t e ,  474  S. W. 2d 154 ( Te nn.  Cr i m.

App. ) ,  c e r t .  de ni e d,  ( Te nn.  1971) ;  or  whe n t he  t e s t i mony i s  a n

a t t e mpt  t o  dodge  t he  pr oc e dur a l  r e qui r e me nt s  of  a n i ns a ni t y

de f e ns e .   

The  de c i s i on  t o  a dmi t  or  e xc l ude  e xpe r t  t e s t i mony i s

wi t hi n t he  s ound di s c r e t i on of  t he  t r i a l  c our t .   St a t e  v .  Ha wk,

688 S. W. 2d 467,  472 ( Te nn.  Cr i m.  App.  1985) .   Unl e s s  t he r e  i s  a

c l e a r  s howi ng of  a n a bus e  of  di s c r e t i on,  a n a ppe l l a t e  c our t  wi l l

not  di s t ur b t ha t  de c i s i on.   I n  t hi s  c a s e ,  howe ve r ,  t he r e  wa s  no

l e ga l  ba s i s  f or  e xc l udi ng t he  e vi de nc e .   Dr .  Mc Coy' s  t e s t i mony

me e t s  t he  r e qui r e me nt s  f or  a dmi s s i bi l i t y  pur s ua nt  t o  Te nne s s e e

Rul e s  of  Evi de nc e  702,  703,  a nd 704.   Upon r e t r i a l ,  t he  t r i a l

c our t  s houl d c a r e f ul l y  c ons i de r  a ny pr of f e r e d e xpe r t  t e s t i mony

i n l i ght  of  l ong e s t a bl i s he d  Te nne s s e e  l e ga l  pr i nc i pl e s  a nd t he

Te nne s s e e  Rul e s  of  Evi de nc e  a s  di s c us s e d a bove .   

CONCLUSI ON

For  t he  r e a s ons  di s c us s e d a bove ,  t he  c onvi c t i on  f or

f i r s t - de gr e e  mur de r  i s  r e ve r s e d.   On r e ma nd,  t he  s t a t e  ma y r e t r y

a ppe l l a nt  f or  s e c ond- de gr e e  mur de r  or  a ny of  t he  l e s s e r  i nc l ude d

of f e ns e s .   I f  a ppe l l a nt  i s  r e t r i e d,  e vi de nc e  a t  t r i a l  s houl d be

a dmi t t e d i n c onf or mi t y wi t h t he  f i ndi ngs  e xpr e s s e d i n  t hi s

opi ni on.   

___________________________________
Pe nny J .  Whi t e ,  J udge   


