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Franks, J.

| dissent but concur in result.

The notion filed on March 17th was not filed within 30
days of judgnent and could not be treated as a Rule 59 notion.

Flynn v. Shoney's, Inc., 850 S.W2d 458 (Tenn. App.1992). All

such notions nust be filed within 30 days of judgnment. T.R A P.

59. 04.



Wiile the trial court "coul d' have allowed an anmendnent
to the original notion he did not and dism ssed it nore than 30
days before he acted on the second notion, which effectively
pl aced the court in the position of not having jurisdiction other

than Rule 60 jurisdiction.

| amat a loss to fathomwhy the ngjority insists on
treating the notion as one filed under Rule 59 when it was

intended to be filed as a Rule 60 T.R C.P. noti on.

It would appear that relief is nerited under Rule
60.02(5). Cdearly the basis for the relief granted woul d be

justified.

The order entered pursuant to the Rule 60 notion
recites that the "cause cane on to be heard on the 20th day of
March, 1995." No record of that hearing is before us, but it can
be presuned that the judge was presented with evidence as he nmade
a finding of fact. W may further conclusively presune that the
evi dence supports his decision as we have been furnished no

transcri pt.

I would affirmthe trial judge for the foregoing

reasons.

Her schel P. Franks, J.



