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Sharon Leinart and her husband Paul Leinart appeal a
judgnment rendered in their case seeking damage for her injuries
and for his |oss of consortium and conpani onship as a result of
injuries she received in a vehicular accident. She insists the
jury award, approved by the Trial Court, totaling $15,000 was so

i nadequate that the Trial Court was in error in not granting her



a newtrial. M. Leinart insists that the jury award of zero for

hi s danages was |i kew se i nadequate.

By way of background, it appears fromthe record that
the case was tried on two occasions to a jury. In the first
trial, Ms. Leinart received a judgnment in the anount of $25, 000.
She filed a notion for a newtrial or an additur, and the Trial
Court granted her "a newtrial or in lieu thereof the Court wll
grant an addi tur of $20, 000" which woul d have increased her

j udgnment to $45, 000.

The Def endant declined to accept the additur and a new

trial was granted.

At the second trial Ms. Leinart was awarded $15, 000.
A second notion for an additur or a new trial was denied by the

Trial Court.

The Defendant's answer admtted liability and the only
guestion presented to the jury was the anount of damages to be

awarded M. and Ms. Leinart.

Because this is a jury verdict approved by the Trial
Court, we nust determ ne whether there is any nmaterial evidence

to support the jury's verdict. Reynolds v. Ozark Mtor Lines,




Inc., 887 S.wW2d 822 (Tenn.1994); Witaker v. Harnmon, 879 S.W2d

865 (Tenn. App. 1994) .

Ms. Leinart, who was 35 years of age on May 7, 1992,
the date of the accident giving rise to this suit, was enpl oyed
by Martin-Marietta as a senior reports and data assistant. \Wile
she was driving her vehicle in a westerly direction on Dutch
Val | ey Road near Lake City, it was struck by one being operated
by Gary Lynn White traveling in the opposite direction. The
i npact knocked her vehicle off the travel portion of the road and
af terwards she experienced pain in the region of her neck. She
was taken by anbul ance to the hospital, treated and rel eased, and
on May 12 was seen by her famly physician, Dr. A Matthew
El | i son because of continuing difficulty with pain in her
shoul ders and neck. She was later referred to Dr. John T.

Purvis, a neurol ogical surgeon, and then to Dr. Dennis G Harris

at the Baptist Hospital Pain Cinic.

Dr. Ellison diagnosed her as having a neck and shoul der
strain. Al of the medical tests given by the doctors proved
negative, although Dr. Purvis testified that in view of her

hi story that he could not "predict that she will get over it."

Ms. Leinart was involved in several accidents prior to

the one for which she now sues:



1. Aut onobi | e accident 1975. Injury to neck and back, from

whi ch she testified she had recover ed.

2. Aut onobi | e accident 1981. Neck and back injuries for which
she brought suit contending that she sustai ned serious, painful
and permanent injuries fromwhich she testified she had al so

recover ed.

3. Wrk related injury 1986. Lower back injury while noving
heavy fabric at what she ternmed was a "fake fur plant." This
resulted in | ower back surgery. After her surgery, her physician
testified she suffered a pernanent partial disability of 10

percent.

There is al so proof that she was involved in still
anot her accident between the first trial, which was held on
Septenber 16, 1993, and the second held on January 26, 1995. She
al so had occasion to visit with a doctor sonme nine days before
the accident in the case at bar, although it is her position that
the conplaints incident to this visit--the radiation of pain down
one armto her el bow-was considerably different fromthe

I njuries for which she seeks reconpense in this suit.

It is obvious fromthe jury's award that it did not
believe that all the nedical expenses incurred and all the wages
claimed to have been lost resulted fromthe injuries received in

the accident of May 7, 1992.



I ndeed, Dr. Harris, who practices at the Bapti st
Hospital Pain dinic, to whom Ms. Leinart was referred by Dr.
Purvis, a neurol ogical surgeon, and was call ed on behalf of Ms.
Lei nart, gave proof fromwhich the jury could well have made such

an i nference:

Q It's a fair statenent then to say, Doctor,
that this lady, as of 4-30-92, sone seven days prior to
the accident, had noted the exact or very, very simlar
probl ens that she reported to you in October of 1992?

A | would have to say that that's very simlar,
yes.

In Smth v. Shelton, 569 S.W2d 421 (Tenn. 1978), our

Suprenme Court held that the standard of review in determ ning
whether a jury verdict is so inadequate as to require a new trial
Is whether it falls bel ow the range of reasonabl eness. Although

not specifically citing Smth, this Court, in WIlkerson v.

Al tizer, 845 S.W2d 744, 749 (Tenn. App. 1992), followed the sane

rule and, in doing so, said the follow ng

This Court does not have the authority to grant an
additur. Tenn.Code Ann. § 20-10-101. We review the
action of the trial court in suggesting an additur
pursuant to Tennessee Rul e of Appellate Procedure
13(d). Tenn. Code Ann. 20-10-101(b)(2).

However, the statute does not provide any gui dance
when the trial court refuses to grant an additur. See
Foster v. Anton International, Inc., 621 S.W2d 142,
146 (Tenn. 1981).

Here, the jury's verdict was not within the "range
of reasonabl eness.” Therefore, the trial court should
have suggested an additur or granted a new trial.

Foster v. Anton International, Inc., 621 S . W2d 142
(Tenn. 1981). W are of the opinion that the trial
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court abused its discretion in failing to suggest an
additur or, in the alternative, failing to grant a new
trial.

Upon applying the foregoing standard to the view of the
facts we nust take as herei nbefore set out, we conclude the award
of $15,000 for Ms. Leinart's injuries and that of zero for M.

Lei nart's damages was within the range of reasonabl eness.

Moreover, the jury mght well have di scounted the proof
relative to Ms. Leinart's injury in view of the allegation in
this suit, filed 25 days after the accident, that the injuries
Ms. Leinart received resulted in "permanent and physica
i mpai rment™ on the ground that such a conclusion could not have

been deternm ned so soon after the accident.

For the foregoing reasons the judgnment of the Trial
Court is affirmed and the cause remanded for collection of Ms.
Leinart's judgnent and the costs below Costs of appeal are

adj udged agai nst the Leinarts and their surety.

Houston M Goddard, P.J.



CONCUR:

Her schel P. Franks, J.

Charl es D. Susano, Jr., J.



