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O P I  N I  O N

  Godda r d,  P. J .  

Sha r on Le i na r t  a nd he r  hus ba nd Pa ul  Le i na r t  a ppe a l  a

j udgme nt  r e nde r e d i n  t he i r  c a s e  s e e ki ng da ma ge  f or  he r  i nj ur i e s

a nd f or  hi s  l os s  of  c ons or t i um a nd c ompa ni ons hi p a s  a  r e s ul t  of

i nj ur i e s  s he  r e c e i ve d i n  a  ve hi c ul a r  a c c i de nt .   She  i ns i s t s  t he

j ur y a wa r d,  a ppr ove d by t he  Tr i a l  Cour t ,  t o t a l i ng $15, 000 wa s  s o

i na de qua t e  t ha t  t he  Tr i a l  Cour t  wa s  i n  e r r or  i n  not  gr a nt i ng he r



2

a  ne w t r i a l .   Mr .  Le i na r t  i ns i s t s  t ha t  t he  j ur y a wa r d of  z e r o f or

hi s  da ma ge s  wa s  l i ke wi s e  i na de qua t e .

By wa y of  ba c kgr ound,  i t  a ppe a r s  f r om t he  r e c or d t ha t

t he  c a s e  wa s  t r i e d on t wo oc c a s i ons  t o  a  j ur y.   I n  t he  f i r s t

t r i a l ,  Mr s .  Le i na r t  r e c e i ve d a  j udgme nt  i n  t he  a mount  of  $25, 000.

She  f i l e d a  mot i on f or  a  ne w t r i a l  or  a n a ddi t ur ,  a nd t he  Tr i a l

Cour t  gr a nt e d he r  " a  ne w t r i a l  or  i n  l i e u t he r e of  t he  Cour t  wi l l

gr a nt  a n a ddi t ur  of  $20, 000"  whi c h woul d ha ve  i nc r e a s e d he r

j udgme nt  t o  $45, 000.

The  De f e nda nt  de c l i ne d t o  a c c e pt  t he  a ddi t ur  a nd a  ne w

t r i a l  wa s  gr a nt e d.   

At  t he  s e c ond t r i a l  Mr s .  Le i na r t  wa s  a wa r de d $15, 000.  

A s e c ond mot i on f or  a n a ddi t ur  or  a  ne w t r i a l  wa s  de ni e d by t he

Tr i a l  Cour t .

The  De f e nda nt ' s  a ns we r  a dmi t t e d l i a bi l i t y  a nd t he  onl y

que s t i on pr e s e nt e d t o  t he  j ur y wa s  t he  a mount  of  da ma ge s  t o  be

a wa r de d Mr .  a nd Mr s .  Le i na r t .

Be c a us e  t hi s  i s  a  j ur y ve r di c t  a ppr ove d by t he  Tr i a l

Cour t ,  we  mus t  de t e r mi ne  whe t he r  t he r e  i s  a ny ma t e r i a l  e vi de nc e

t o s uppor t  t he  j ur y ' s  ve r di c t .   Re ynol ds  v .  Oz a r k Mot or  Li ne s ,
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I nc . ,  887 S. W. 2d 822 ( Te nn. 1994) ;  Whi t a ke r  v .  Ha r mon,  879 S. W. 2d

865 ( Te nn. App. 1994) .   

Mr s .  Le i na r t ,  who wa s  35 ye a r s  of  a ge  on Ma y 7,  1992,

t he  da t e  of  t he  a c c i de nt  gi vi ng r i s e  t o  t hi s  s ui t ,  wa s  e mpl oye d

by Ma r t i n- Ma r i e t t a  a s  a  s e ni or  r e por t s  a nd da t a  a s s i s t a nt .   Whi l e

s he  wa s  dr i vi ng he r  ve hi c l e  i n  a  we s t e r l y  di r e c t i on on Dut c h

Va l l e y Roa d ne a r  La ke  Ci t y,  i t  wa s  s t r uc k by one  be i ng ope r a t e d

by Ga r y Lynn Whi t e  t r a ve l i ng i n  t he  oppos i t e  di r e c t i on.   The

i mpa c t  knoc ke d he r  ve hi c l e  of f  t he  t r a ve l  por t i on of  t he  r oa d a nd

a f t e r wa r ds  s he  e xpe r i e nc e d pa i n i n  t he  r e gi on of  he r  ne c k.   She

wa s  t a ke n by a mbul a nc e  t o  t he  hos pi t a l ,  t r e a t e d a nd r e l e a s e d,  a nd

on Ma y 12 wa s  s e e n by he r  f a mi l y phys i c i a n,  Dr .  A.  Ma t t he w

El l i s on be c a us e  of  c ont i nui ng di f f i c ul t y  wi t h pa i n i n  he r

s houl de r s  a nd ne c k.   She  wa s  l a t e r  r e f e r r e d t o  Dr .  J ohn T.

Pur vi s ,  a  ne ur ol ogi c a l  s ur ge on,  a nd t he n t o  Dr .  De nni s  G.  Ha r r i s

a t  t he  Ba pt i s t  Hos pi t a l  Pa i n Cl i ni c .

Dr .  El l i s on di a gnos e d he r  a s  ha vi ng a  ne c k a nd s houl de r

s t r a i n .   Al l  of  t he  me di c a l  t e s t s  gi ve n by t he  doc t or s  pr ove d

ne ga t i ve ,  a l t hough Dr .  Pur vi s  t e s t i f i e d t ha t  i n  vi e w of  he r

hi s t or y t ha t  he  c oul d not  " pr e di c t  t ha t  s he  wi l l  ge t  ove r  i t . "

Mr s .  Le i na r t  wa s  i nvol ve d i n  s e ve r a l  a c c i de nt s  pr i or  t o

t he  one  f or  whi c h s he  now s ue s :
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1. Aut omobi l e  a c c i de nt  1975.   I nj ur y t o  ne c k a nd ba c k,  f r om

whi c h s he  t e s t i f i e d s he  ha d r e c ove r e d.

2. Aut omobi l e  a c c i de nt  1981.   Ne c k a nd ba c k i nj ur i e s  f or  whi c h

s he  br ought  s ui t  c ont e ndi ng t ha t  s he  s us t a i ne d s e r i ous ,  pa i nf ul

a nd pe r ma ne nt  i nj ur i e s  f r om whi c h s he  t e s t i f i e d s he  ha d a l s o

r e c ove r e d.

3. Wor k r e l a t e d i nj ur y 1986.   Lowe r  ba c k i nj ur y whi l e  movi ng

he avy f a br i c  a t  wha t  s he  t e r me d wa s  a  " f a ke  f u r  pl a nt . "   Thi s

r e s ul t e d i n  l owe r  ba c k s ur ge r y.   Af t e r  he r  s ur ge r y,  he r  phys i c i a n

t e s t i f i e d s he  s uf f e r e d a  pe r ma ne nt  pa r t i a l  di s a bi l i t y of  10

pe r c e nt .

The r e  i s  a l s o pr oof  t ha t  s he  wa s  i nvol ve d i n  s t i l l

a not he r  a c c i de nt  be t we e n t he  f i r s t  t r i a l ,  whi c h wa s  he l d on

Se pt e mbe r  16,  1993,  a nd t he  s e c ond he l d on J a nua r y 26,  1995.   She

a l s o ha d oc c a s i on t o  vi s i t  wi t h  a  doc t or  s ome  ni ne  da ys  be f or e

t he  a c c i de nt  i n  t he  c a s e  a t  ba r ,  a l t hough i t  i s  he r  pos i t i on t ha t

t he  c ompl a i nt s  i nc i de nt  t o  t hi s  vi s i t - - t he  r a di a t i on of  pa i n down

one  a r m t o he r  e l bow- - wa s  c ons i de r a bl y di f f e r e nt  f r om t he

i nj ur i e s  f or  whi c h s he  s e e ks  r e c ompe ns e  i n  t hi s  s ui t .

I t  i s  obvi ous  f r om t he  j ur y ' s  a wa r d t ha t  i t  d i d  not

be l i e ve  t ha t  a l l  t he  me di c a l  e xpe ns e s  i nc ur r e d a nd a l l  t he  wa ge s

c l a i me d t o  ha ve  be e n l os t  r e s ul t e d f r om t he  i nj ur i e s  r e c e i ve d i n

t he  a c c i de nt  of  Ma y 7,  1992.
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I nde e d,  Dr .  Ha r r i s ,  who pr a c t i c e s  a t  t he  Ba pt i s t

Hos pi t a l  Pa i n Cl i ni c ,  t o  whom Mr s .  Le i na r t  wa s  r e f e r r e d by Dr .

Pur vi s ,  a  ne ur ol ogi c a l  s ur ge on,  a nd wa s  c a l l e d on be ha l f  of  Mr s .

Le i na r t ,  ga ve  pr oof  f r om whi c h t he  j ur y c oul d we l l  ha ve  ma de  s uc h

a n i nf e r e nc e :

Q I t ' s  a  f a i r  s t a t e me nt  t he n t o s a y,  Doc t or ,
t ha t  t hi s  l a dy,  a s  of  4- 30- 92,  s ome  s e ve n da ys  pr i or  t o
t he  a c c i de nt ,  ha d not e d t he  e xa c t  or  ve r y,  ve r y s i mi l a r
pr obl e ms  t ha t  s he  r e por t e d t o  you i n  Oc t obe r  of  1992?

A I  woul d ha ve  t o  s a y t ha t  t ha t ' s  ve r y s i mi l a r ,
ye s .

I n Smi t h v.  She l t on,  569 S. W. 2d 421 ( Te nn. 1978) ,  our

Supr e me  Cour t  he l d t ha t  t he  s t a nda r d of  r e vi e w i n de t e r mi ni ng

whe t he r  a  j ur y ve r di c t  i s  s o i na de qua t e  a s  t o  r e qui r e  a  ne w t r i a l

i s  whe t he r  i t  f a l l s  be l ow t he  r a nge  of  r e a s ona bl e ne s s .   Al t hough

not  s pe c i f i c a l l y c i t i ng Smi t h,  t h i s  Cour t ,  i n  Wi l ke r s on v.

Al t i z e r ,  845 S. W. 2d 744,  749 ( Te nn. App. 1992) ,  f ol l owe d t he  s a me

r ul e  a nd,  i n  doi ng s o,  s a i d t he  f ol l owi ng:

Thi s  Cour t  doe s  not  ha ve  t he  a ut hor i t y  t o  gr a nt  a n
a ddi t ur .   Te nn. Code  Ann.  §  20- 10- 101.   We  r e vi e w t he
a c t i on of  t he  t r i a l  c our t  i n  s ugge s t i ng a n a ddi t ur
pur s ua nt  t o  Te nne s s e e  Rul e  of  Appe l l a t e  Pr oc e dur e
13( d) .   Te nn. Code  Ann.  20- 10- 101( b) ( 2) .

Howe ve r ,  t he  s t a t ut e  doe s  not  pr ovi de  a ny gui da nc e
whe n t he  t r i a l  c our t  r e f us e s  t o  gr a nt  a n a ddi t ur .   Se e
Fos t e r  v .  Amc on I nt e r na t i ona l ,  I nc . ,  621 S. W. 2d 142,
146 ( Te nn. 1981) .

He r e ,  t he  j ur y ' s  ve r di c t  wa s  not  wi t hi n t he  " r a nge
of  r e a s ona bl e ne s s . "   The r e f or e ,  t he  t r i a l  c our t  s houl d
ha ve  s ugge s t e d a n a ddi t ur  or  gr a nt e d a  ne w t r i a l .  
Fos t e r  v .  Amc on I nt e r na t i ona l ,  I nc . ,  621 S. W. 2d 142
( Te nn. 1981) .   We  a r e  of  t he  opi ni on t ha t  t he  t r i a l
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c our t  a bus e d i t s  di s c r e t i on i n  f a i l i ng t o  s ugge s t  a n
a ddi t ur  or ,  i n  t he  a l t e r na t i ve ,  f a i l i ng t o gr a nt  a  ne w
t r i a l .

Upon a ppl yi ng t he  f or e goi ng s t a nda r d t o  t he  vi e w of  t he

f a c t s  we  mus t  t a ke  a s  he r e i nbe f or e  s e t  out ,  we  c onc l ude  t he  a wa r d

of  $15, 000 f or  Mr s .  Le i na r t ' s  i nj ur i e s  a nd t ha t  of  z e r o f or  Mr .

Le i na r t ' s  da ma ge s  wa s  wi t hi n t he  r a nge  of  r e a s ona bl e ne s s .

Mor e ove r ,  t he  j ur y mi ght  we l l  ha ve  di s c ount e d t he  pr oof

r e l a t i ve  t o Mr s .  Le i na r t ' s  i nj ur y i n vi e w of  t he  a l l e ga t i on i n

t hi s  s ui t ,  f i l e d 25 da ys  a f t e r  t he  a c c i de nt ,  t ha t  t he  i nj ur i e s

Mr s .  Le i na r t  r e c e i ve d r e s ul t e d i n  " pe r ma ne nt  a nd phys i c a l

i mpa i r me nt "  on t he  gr ound t ha t  s uc h a  c onc l us i on c oul d not  ha ve

be e n de t e r mi ne d s o s oon a f t e r  t he  a c c i de nt .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  Mr s .

Le i na r t ' s  j udgme nt  a nd t he  c os t s  be l ow.   Cos t s  of  a ppe a l  a r e

a dj udge d a ga i ns t  t he  Le i na r t s  a nd t he i r  s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  
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CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


