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O P I  N I  O N

  Godda r d,  P. J .  

J a me s  Edwa r d Mur phy a ppe a l s  a  di vor c e  de c r e e  of  t he

Cha nc e r y Cour t  f or  Rhe a  Count y.   By hi s  i s s ue s  on a ppe a l  he

que s t i ons  t he  Cour t ' s  di vi s i on of  ma r i t a l  pr ope r t y a nd i t s  a wa r d

of  c hi l d  s uppor t ,  a l i mony,  a nd a t t or ne y f e e s .

At  t he  t i me  of  t he  di vor c e  Mr s .  Mur phy wa s  46 ye a r s  of

a ge  a nd Mr .  Mur phy 43.   The y ha d be e n ma r r i e d a l mos t  22 ye a r s .  
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Two c hi l dr e n we r e  bor n of  t he  ma r r i a ge ,  a  da ught e r  a ge  16 a nd a

s on 12.

Mr s .  Mur phy wa s  e mpl oye d a s  a  s pe c i a l  e duc a t i on t e a c he r

i n t he  Rhe a  Count y Sc hool  Sys t e m whe r e  he r  e a r ni ngs  f or  1993 we r e

$25, 821.   Mr .  Mur phy wa s  Pr e s i de nt  of  a  c or por a t i on owne d wi t h

hi s  f a t he r ,  Mur phy & Sons  Tr uc ki ng Co. ,  a nd hi s  i nc ome  f or  1993

wa s  $40, 000.   At  t he  t i me  of  t he  di vor c e  he  wa s  a  s e c ond- ye a r

s t ude nt  a t  t he  Uni ve r s i t y  of  Te nne s s e e  La w Sc hool .  

Mr s .  Mur phy wa s  a wa r de d a  di vor c e  on t he  gr ounds  of

i na ppr opr i a t e  ma r i t a l  c onduc t ,  whi c h i s  not  c ont e s t e d on a ppe a l .  

The  Cour t  di vi de d t he  pa r t i e s '  ma r i t a l  pr ope r t y a nd r e qui r e d bot h

pa r t i e s  t o  a s s ume  c e r t a i n  i nde bt e dne s s .   He  t he n or de r e d Mr .

Mur phy t o  pa y a s  c hi l d  s uppor t  $200 pe r  we e k,  pl us  one - ha l f  of

t he  uni ns ur e d me di c a l  e xpe ns e s ,  a nd a s  a l i mony $22, 000,  whi c h wa s

t he  ba l a nc e  owi ng on t he  pa r t i e s '  r e s i de nc e ,  pl us  $5000 i n

a t t or ne y f e e s .

We  ha ve  a t t a c he d a n a ppe ndi x t o  t hi s  opi ni on,  whi c h

s hows  t he  pr ope r t y a wa r de d by t he  Cour t ,  a s  we l l  a s  t he  de bt s  

r e qui r e d t o  be  a s s ume d by t he  pa r t i e s .   I t  a l s o s hows  t he  va l ue s

a s s i gne d by t he  Cour t ,  a s  we l l  a s  t hos e  c onc ur r e d i n  by t he

pa r t i e s  whe r e  t he  Cour t  ma de  no s pe c i f i c  f i ndi ngs .   Exc e pt  a s  t o

t he  r a c e wa y,  whi c h we  c onc l ude  ha d no va l ue  i n  a c c or da nc e  wi t h

our  de t e r mi na t i on he r e i na f t e r  s e t  out ,  we  f i nd t ha t  t he  Cour t ' s
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de t e r mi na t i on a s  t o  t he  va l ue  of  pr ope r t y a wa r de d t he  hus ba nd a nd

t he  wi f e  i s  a ppr opr i a t e .

The  a ppe ndi x a l s o l i s t s  t he  c ont e nt i ons  of  t he  pa r t i e s

r e l a t i ve  t o  t he  va l ue  of  t he  pr ope r t y a wa r de d a nd t he  a mount  of

de bt s  r e qui r e d t o  be  a s s ume d,  ot he r  t ha n t hos e  f ound by t he  Tr i a l

Cour t ,  t h i s  Cour t ,  or  c onc ur r e d i n  by t he  pa r t i e s .

Mr .  Mur phy t a ke s  s t r ong e xc e pt i on t o  t he  f i ndi ngs  a s  t o

t he  va l ue  of  bot h t he  r a c i ng a nd t r uc ki ng c or por a t i ons .   As  t o

t he  f or me r  he  i ns i s t s ,  a nd we  a gr e e ,  t ha t  unde r  t he  undi s put e d 

pr oof  t he  a mount  owe d by t he  r a c i ng c or por a t i on,  whi c h wa s

$35, 000 s e c ur e d by a  de e d of  t r us t  upon t he  c or por a t i on ' s  onl y

a s s e t - - r e a l  e s t a t e  upon whi c h t he  t r a c k wa s  l oc a t e d- - a nd a n

a ddi t i ona l  $165, 000 owe d t o  t he  Tr uc ki ng Compa ny,  r e nde r s  t he

va l ue  of  t he  c or por a t e  s t oc k z e r o,  r a t he r  t ha n $32, 500 a s  f ound

by t he  Tr i a l  Cour t .

Mr .  Mur phy a l s o a r gue s  t ha t  t he  e vi de nc e  pr e ponde r a t e s

i n f a vor  of  a  f i ndi ng t ha t  hi s  i nt e r e s t  i n  t he  Tr uc ki ng Compa ny

wa s  wor t h a t  mos t  $29, 000 r a t he r  t ha n t he  $150, 000 f ound by t he

Tr i a l  Cour t .

The  e xpe r t s  t ha t  t e s t i f i e d r e ga r di ng t he  Tr uc ki ng

Compa ny' s  va l ue  va r i e d f r om $810, 000 by Mr s .  Mur phy'  e xpe r t ,  t o



1 Mr .  Mu r p h y  d i d  n o t  c o n t e n d  t h a t  t h e  a p p r e c i a t e d  v a l u e  o f  t h e

Tr u c k i n g  Co mp a n y  wa s  h i s  s e p a r a t e  p r o p e r t y ,  a s  wa s  t h e  c a s e  i n  Ha r r i s o n  v .

Ha r r i s o n ,  a n  u n p u b l i s h e d  o p i n i o n  o f  t h e  Te n n e s s e e  Su p r e me  Co u r t ,  f i l e d  i n

Na s h v i l l e  o n  De c e mb e r  1 8 ,  1 9 9 5 .
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$158, 000 by Mr .  Mur phy' s  e xpe r t .   I t  c a n be  s e e n t ha t  t he  va l ue

f i xe d by t he  Tr i a l  Cour t ,  $400, 000,  wa s  " wi t hi n t he  r a nge  of

c ompe t e nt  e vi de nc e  s ubmi t t e d. "   Gi ve n t he  pr e s umpt i on of

c or r e c t ne s s  a c c or de d a  t r i a l  c our t ' s  f i ndi ng unde r  Rul e  13 of  t he

Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e ,  we  do not  f i nd t he

e vi de nc e  pr e ponde r a t e s  a ga i ns t  t he  Tr i a l  Cour t ' s  f i ndi ng a s  t o

t he  Tr uc ki ng Compa ny' s  va l ue .   Mor e ove r ,  t he  va l ue  pl a c e d upon

t he  Tr uc ki ng Compa ny by t he  Tr i a l  Cour t  wa s  wi t hi n t he  r a nge  of

t he  c ompe t e nt  pr oof  s ubmi t t e d.   Wa l l a c e  v.  Wa l l a c e ,  733 S. W. 2d

102 ( Te nn. App. 1987) .

The  Tr i a l  Cour t ,  upon f i ndi ng t he  Tr uc ki ng Compa ny ha d

a  va l ue  of  $400, 000,  de duc t e d f r om t ha t  a mount  $100, 000,  whi c h

wa s  i t s  va l ue  whe n t he  pa r t i e s  we r e  ma r r i e d.   Thus ,  t he  ma r i t a l

i nt e r e s t  i n  t he  Tr uc ki ng Compa ny wa s  one - ha l f  of  $300, 000,  or

$150, 000. 1  Thi s  a mount  whe n a dde d t o  t he  ot he r  pr ope r t y a wa r de d

Mr .  Mur phy a nd a f t e r  de duc t i ng de bt s ,  l e a ve s  hi s  di vi s i on of  t he

pa r t i e s '  pr ope r t y wi t h a  va l ue  of  $145, 807.   Thi s  c ompa r e s

f a vor a bl y wi t h t he  va l ue  of  Mr s .  Mur phy' s  ne t  a wa r d,  whi c h wa s

$130, 795.

We  a c c or di ngl y c onc l ude  t ha t ,  g i ve n t he  he r e t of or e -

me nt i one d pr e s umpt i on of  c or r e c t ne s s  t ha t  a t t a c he s  t o  t he  Tr i a l

Cour t ' s  f i ndi ngs  of  f a c t ,  he  mus t  ha ve  f ound,  a l t hough not

a r t i c ul a t e d,  t ha t  t he  va l ue  of  t he  i t e ms  not  s pe c i f i c a l l y va l ue d
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wa s  s uc h t ha t  t he  t ot a l  r e c e i ve d by e a c h pa r t y  wa s  i n  a c c or d wi t h

t he  ma nda t e s  of  T. C. A.  36- 4- 121.

I t  i s  c l e a r  f r om t he  c ompi l a t i on of  t he  va r i ous  va l ue s

of  ma r i t a l  pr ope r t y not  f ound by t he  Tr i a l  Cour t  or  t hi s  Cour t

a nd not  a gr e e d t o  by t he  pa r t i e s ,  t ha t  i f  we  a c c e pt  Mr .  Mur phy' s

f i gur e s  t he  Cour t ' s  di vi s i on i s  i ne qui t a bl e  i ns of a r  a s  he  i s

c onc e r ne d.   On t he  ot he r  ha nd,  howe ve r ,  i f  we  a c c e pt  Mr s .

Mur phy' s  f i gur e s  i t  i s  i ne qui t a bl e  i ns of a r  a s  s he  i s  c onc e r ne d.  

I n  l i ght  of  t he  f a c t  t ha t  t he  Tr i a l  Cour t  ma de  no f i ndi ng a s  t o

va l ue  a s  t o  muc h of  t he  ma r i t a l  pr ope r t y,  we  a r e  ha ndi c a ppe d i n

our  r e vi e w,  e ve n t hough de  novo,  wi t hout  a n oppor t uni t y  t o

e va l ua t e  t he  c r e di bi l i t y of  t he  wi t ne s s e s  whe n t e s t i f yi ng.

As  t o  t he  que s t i on of  c hi l d  s uppor t ,  Mr .  Mur phy

c ont e nds  t ha t  hi s  i nc ome ,  a t  mos t ,  wa s  $35, 000 pe r  ye a r  whi c h,

a c c or di ng t o  hi m,  unde r  t he  1989 gui de l i ne s ,  woul d r e qui r e  c hi l d

s uppor t  pa yme nt s  of  $697. 24 pe r  mont h,  or  $160. 90 pe r  we e k.  

Cons e que nt l y ,  t he  Tr i a l  Cour t ' s  a wa r d of  $200 pe r  we e k pl us  one -

ha l f  of  t he  uni ns ur e d me di c a l  e xpe ns e s  e xc e e de d t hi s  gui de l i ne .

We  f i r s t  poi nt  out  t ha t  t he r e  i s  pr oof  i n  t he  r e c or d

t ha t  Mr .  Mur phy' s  i nc ome  i s  $40, 000 pe r  ye a r  r a t he r  t ha n $35, 000,

a nd t he r e  i s  a l s o pr oof  t ha t  i f  i n  f a c t  i t  i s  not  $40, 000 he  i s

c a pa bl e  of  e a r ni ng t ha t  a mount  a nd,  c ons e que nt l y ,  t hi s  f i gur e  ma y

be  us e d t o  de t e r mi ne  hi s  c hi l d  s uppor t  obl i ga t i ons ,  St or e y v.

St or e y,  835 S. W. 2d 593 ( Te nn. App. 1992) .   Upon a ppl yi ng t he  J ul y
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1994 gui de l i ne s  t o  t he  $40, 000 he  i s  e a r ni ng or  i s  c a pa bl e  of

e a r ni ng,  hi s  mont hl y i nc ome  woul d be  $3333. 33 whi c h,  r ounde d of f

t o  t he  hi ghe s t  f i gur e  on t he  gui de l i ne  t a bl e ,  woul d s how a  ne t

i nc ome  of  $2506. 18,  or  a n obl i ga t i on of  $802 pe r  mont h,  whi c h

woul d be ,  whe n a l s o r ounde d of f ,  $185 pe r  we e k.

The  onl y r e a s on t he  Tr i a l  Cour t  a dva nc e d f or  or de r i ng

c hi l d  s uppor t  i n  e xc e s s  of  t he  gui de l i ne s  wa s  t he  pot e nt i a l

e a r ni ng c a pa c i t y  of  Mr .  Mur phy a f t e r  he  gr a dua t e s  f r om l a w

s c hool ,  pa s s e s  t he  ba r ,  a nd be gi ns  hi s  pr a c t i c e .   Whi l e  i t  ma y be

t ha t  upon t he  f or e goi ng oc c ur r i ng Mr s .  Mur phy woul d be  e nt i t l e d

t o a n i nc r e a s e  i n  c hi l d  s uppor t ,  we  do not  be l i e ve  c hi l d  s uppor t

ma y be  pr e di c a t e d upon pot e nt i a l  e a r ni ng c a pa c i t y ,  a nd t ha t  t he

Cour t ' s  r e a s on f or  de vi a t i ng f r om t he  gui de l i ne s  i s  i ns uf f i c i e nt .  

We  a c c or di ngl y modi f y t he  j udgme nt  r e nde r e d by t he

Tr i a l  Cour t  t o  r e duc e  t he  we e kl y s uppor t  t o  $185,  e f f e c t i ve  a s  of

J ul y 7,  1994,  t he  da t e  of  t he  j udgme nt  be l ow.

Apr opos  of  a l i mony a nd a t t or ne y f e e s ,  t he  Tr i a l  Cour t

or de r e d Mr .  Mur phy t o  pa y t he  mor t ga ge  on t he  r e s i de nc e  a wa r de d

t o Mr s .  Mur phy i n  t he  a ppr oxi ma t e  a mount  of  $22, 000,  whi c h we

a s s ume  wa s  i nt e nde d t o  be  a l i mony i n s ol i do.   He  a l s o a wa r de d

a t t or ne y f e e s  i n  t he  a mount  of  $5000.

The  t r i a l  c our t  i s  c l ot he d wi t h wi de  di s c r e t i on i n t he

a wa r di ng of  bot h a l i mony a nd a t t or ne y f e e s ,  a nd unde r  t he  r e c or d
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pr e s e nt e d we  f i nd no a bus e .   Thr e a dgi l l  v .  Thr e a dgi l l ,  740 S. W. 2d

419 ( Te nn. App. 1987) ;  Ma r mi no v.  Ma r mi no,  34 Te nn. App.  352,  238 

S. W. 2d 105 ( 1950) .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  a s  modi f i e d i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or

c ol l e c t i on of  c os t s  be l ow.   Exe r c i s i ng our  di s c r e t i on,  we  a dj udge

t he  c os t s  of  a ppe a l  t o  Mr .  Mur phy a nd hi s  s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
Don T.  Mc Mur r a y,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .



                                 

KEY:   FTC ( Fo u n d  b y  Tr i a l  Co u r t )

  NFTC ( No t  Fo u n d  b y  Tr i a l  Co u r t )

  FCA ( Fo u n d  b y  Co u r t  o f  Ap p e a l s )

   PC ( Pa r t i e s  Co n c u r )  

HUSBAND' S ASSETS AND DEBTS

ASS ETS

                              Co u r t        Hu s b a n d    Wi f e

Tr u c k i n g  Co .            $1 50 , 00 0  ( FTC)        $1 50 , 00 0  ( FTC)  $1 50 , 00 0  ( FTC)

Ra c e wa y              0  ( FCA)                  0  ( FCA)     0  ( FCA)

Eq u i t y  To wn h o u s e             ( NFC)           1 , 5 0 0     5 , 0 0 0

Fu r n i s h i n g s

 To wn h o u s e             ( NFC)                 1 , 7 0 0     2 , 5 0 0

1 9 9 1  Ca me r o             ( NFC)           4 , 0 0 0    1 0 , 5 0 0

1 9 7 2  GMCO Tr u c k             ( NFC)             5 0 0     6 , 0 0 0   

J e we l r y       ( NFTC)             2 5 0       5 0 0

I RA        25 , 00 0  ( PC)          25 , 00 0  ( PC)    25 , 00 0  ( PC)

Co u n t r y  Cl u b  St o c k       ( NFC)        5 0         0

            $ 1 7 5 , 0 0 0             $ 1 8 3 , 0 0 0           $ 1 9 9 , 5 0 0

          

DEBTS

        

Rh e a  Co u n t y           

Na t i o n a l  Ba n k         10 , 00 0  ( PC)    10 , 00 0  ( PC)    10 , 00 0  ( PC)

MLB Eq u i t y  Cr e d i t

Lo a n         14 , 90 0  ( PC)    14 , 90 0  ( PC)    14 , 90 0  ( PC)

Sa n d y  Smi t h  Lo a n          2 , 00 0  ( PC)     2 , 00 0  ( PC)     2 , 00 0  ( PC)



Au t o mo b i l e  Lo a n                ( NFC)     3 , 5 0 0             0

Ho u s e h o l d

 Fi n a n c e  Lo a n       _ _ _ 2 , 2 9 3 _ _ _ _ 2 9 , 1 9 3              _ _ _2 , 2 9 3    3 2 , 6 9 3           _ _ _ 2 , 2 9 3    2 9 , 1 9 3  

                                        $ 1 4 5 , 8 0 7                       $ 1 5 0 , 3 0 7                        $ 1 7 0 , 3 0 7

                  

   

                         

WI FE' S ASS ETS AND DEBTS

ASS ETS

Co u r t  Hu s b a n d   Wi f e

Ke mme r  Hi l l  Ho u s e  & Lo t s        $1 00 , 00 0  ( FTC)    $1 00 , 00 0  ( FTC) $1 00 , 00 0  ( FTC)          

Ki n g ' s  Hi l l  Lo t s                      20 , 00 0  ( FTC)          20 , 00 0  ( FTC)         20 , 00 0  ( FTC)

Me mb e r s h i p  Po o l  As s o c .                 1 , 50 0  ( PC)     1 , 50 0  ( PC)          1 , 50 0  ( PC)

Ho u s e h o l d  Fu r n i s h i n g s     ( NFC)    5 7 , 0 5 0         1 2 , 5 0 0

J e we l r y     ( NFC)    2 2 , 5 0 0      7 0 0

1 9 9 1  GMC Tr u c k        ( NFC)     9 , 5 0 0   1 1 , 5 0 0   

I RA           2 , 21 0  ( PC)     2 , 21 0  ( PC)              2 , 21 0  ( PC)

Re t i r e me n t            7 , 31 7  ( PC)     7 , 31 7  ( PC)          7 , 31 7  ( PC)

Ho r s e     ( NFC)           3 , 5 0 0  Wi f e  c o n t e n d s  o wn e d  b y  c h i l d r e n

Ho r s e  Tr a i l e r     ( NFC)     5 , 0 0 0           2 , 0 0 0    

Ri d i n g  a n d  S h o w Eq u i p me n t     ( NFC)     4 , 0 0 0  Wi f e  c o n t e n d s  o wn e d  b y  c h i l d r e n

3  Sh i h  Tz u  Do g s                                ( NFC)                      7 5 0                     0        

                                        _ _ _ _ _ _ _ _ _ _ _ $ 1 3 1 , 0 2 7         _ _ _ _ _ _ _ _ _ $ 2 3 3 , 3 2 7     _ _ _ _ _ _ _ _ _ _ $ 1 5 7 , 7 2 7  

   



10

DEBTS

1 9 9 1  Au t o  Lo a n    ( NFC)           $ 7 , 5 0 0    9 , 6 9 8

Cr e d i t  Ca r d s    ( NFC)           3 , 3 0 0   1 1 , 8 2 0

Lo a n  f r o m Mo t h e r          ( NFC)         0                 1 1 , 7 2 0

Ba n d l a n d  Ho r n s     2 3 2  ( PC)    2 3 2           _ _ 23 2  ( PC) _ _ _ $ 1 0 , 0 3 2   _ _ _ 23 2  ( PC)   _ $ 3 3 , 4 7 0  

        $ 1 3 0 , 7 9 5                       $ 2 2 3 , 2 9 5                $ 1 2 4 , 2 5 7


