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Th e  o r i g i n a l  d e f e n d a n t s  a r e  n o t  i n v o l v e d  i n  t h i s  a p p e a l .

2

I n t hi s  a ppe a l ,  we  a r e  a s ke d t o  de c i de  i f  a n i ns ur e r  i s

obl i ga t e d t o  pa y i t s  i ns ur e d ' s  a t t or ne y a  f e e  f or  c ol l e c t i ng t he

i ns ur e r ' s  s ubr oga t i on i nt e r e s t .   Unde r  t he  f a c t s  of  t hi s  c a s e ,  we

f i nd t he  i ns ur e r  i s  not  obl i ga t e d f or  t he  a t t or ne y ' s  f e e ,  a nd

r e ve r s e  t he  t r i a l  c our t ' s  hol di ng t o  t he  c ont r a r y.

Be a ul i e u of  Ame r i c a ,  I nc .  ( Be a ul i e u) ,  a s  t he  e mpl oye r

of  a ppe l l e e  Ma r k A.  Te e ga r di n,  ma de  he a l t h  be ne f i t s  a va i l a bl e  t o

Te e ga r di n a nd hi s  wi f e ,  t he  a ppe l l e e  Ra s he l l  ( She l l y)  Te e ga r di n,

unde r  t he  c ompa ny' s  s e l f - i ns ur a nc e  pr ogr a m.   Mr s .  Te e ga r di n wa s

i nvol ve d i n  a n a ut omobi l e  a c c i de nt  on J a nua r y 27,  1994,  a s  a

r e s ul t  of  whi c h Be a ul i e u pa i d me di c a l  e xpe ns e s  t ot a l i ng

$4, 087. 37.   The  or i gi na l  c ompl a i nt  f i l e d by t he  Te e ga r di ns  i n

t hi s  c a s e  s ought  t o  r e c ove r  da ma ge s  a ga i ns t  t he  pa r t i e s  a l l e ge dl y

r e s pons i bl e  f or  t he  a c c i de nt . 1  The  t or t  a c t i on wa s  s e t t l e d f or

$11, 500.   Fol l owi ng t he  s e t t l e me nt ,  Be a ul i e u wa s  a l l owe d t o

i nt e r ve ne  t o  a s s e r t  a  s ubr oga t i on c l a i m f or  t he  be ne f i t s  pa i d on

be ha l f  of  Mr s .  Te e ga r di n.   

The  Te e ga r di ns  s ought  t o  ha ve  Be a ul i e u ' s  r e c ove r y

r e duc e d by t he i r  a t t or ne y ' s  one - t hi r d c ont i nge nt  f e e .   The y

c l a i me d t ha t  t he r e  wa s  a n e xpr e s s  c ont r a c t  r e ga r di ng t he  r e c ove r y

of  Be a ul i e u ' s  s ubr oga t i on i nt e r e s t .   I n t he  a l t e r na t i ve ,  t he y

a r gue d t ha t  t he r e  wa s  a n i mpl i e d c ont r a c t  be t we e n t he  pa r t i e s ,  or

t ha t  t he i r  a t t or ne y wa s  e nt i t l e d t o  a  f e e  unde r  a  t he or y of
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One-third of the recovery is $1,362.46.  There is no explanation in the

record for the small discrepancy.
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Be a u l i e u  r a i s e d  s e v e r a l  o t h e r  i s s u e s .   I n  v i e w o f  o u r  d i s p o s i t i o n  o f

i t s  ma i n  i s s u e ,  we  d o  n o t  f i n d  i t  n e c e s s a r y  t o  r e a c h  t h e  o t h e r  i s s u e s .

4
The appellees state other issues in their brief but they are merely

restatements of the main issue raised by the appellant.

3

quant um me r ui t .    The  t r i a l  c our t  he l d t ha t  t he  Te e ga r di ns '

a t t or ne y wa s  e nt i t l e d t o  a  one - t hi r d c ont i nge nt  f e e  a nd r e duc e d

Be a ul i e u ' s  r e c ove r y by $1, 360. 45 2.   On t hi s  a ppe a l ,  t he  a ppe l l a nt

Be a ul i e u r a i s e s  t he  i s s ue  of  whe t he r  t he  t r i a l  c our t  e r r e d i n

a wa r di ng a n a t t or ne y ' s  f e e ,  c ont e ndi ng t ha t  no c ont r a c t ,  e xpr e s s

or  i mpl i e d,  e xi s t e d be t we e n i t  a nd t he  a ppe l l e e s '  a t t or ne y 3.   The

a ppe l l e e s  c ont e nd t hi s  a ppe a l  i s  f r i vol ous  a nd a l s o r a i s e  t he

f ol l owi ng ne w i s s ue 4,  t a ke n ve r ba t i m f r om t he i r  br i e f :

I s  t he  s ubr oga t i on/ r e i mbur s e me nt  c l a us e  upon
whi c h I nt e r ve nor / Appe l l a nt  r e l i e s  va gue ,
a mbi guous ,  unc ons c i ona bl e ,  a nd une nf or c e a bl e
a s  a  ma t t e r  of  s ubs t a nt i ve  Te nne s s e e  l a w?   

I

The  Te e ga r di ns  f i l e d t he i r  t or t  a c t i on on Ma r c h 1,

1994.   On Ma r c h 7,  1994,  Be a ul i e u s e nt  t he  Te e ga r di ns  a  l e t t e r ,

s t a t i ng a s  f ol l ows :

Unde r  t he  pr ovi s i ons  of  t he  Be a ul i e u of
Ame r i c a ,  I nc .  He a l t h  a nd We l f a r e  Pl a n,  t he
Pl a n i s  e nt i t l e d t o  r e c ove r  a ny a mount s  i t
pa ys  whe n a n i nj ur y or  i l l ne s s  a r i s e s  f r om
a c t i ons  t ha t  a r e  c a us e d by a  t hi r d pa r t y .  
Howe ve r ,  t he  Pl a n i s  pr e pa r e d t o  honor  t he
c l a i m( s )  pr ovi de d t ha t  you s i gn t hi s
a gr e e me nt .   Be f or e  a ny pa yme nt  c a n be  ma de ,
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t he  f ol l owi ng s t a t e me nt  mus t  be  c ompl e t e d a nd
s ubmi t t e d t o  t he  of f i c e  of  Combi ne d
Admi ni s t r a t i ve  Se r vi c e s .   Pl a n Se c t i on 10. 10,
whi c h e xpl a i ns  t he  Pl a n ' s  r e c ove r y r i ght s ,  i s
a t t a c he d.

On Ma r c h 10,  1994,  t he  Te e ga r di ns '  a t t or ne y,  J ohn D.  Ba r r y,  s e nt

a  r e s pons e  t o Be a ul i e u ' s  l e t t e r .   Hi s  l e t t e r  s t a t e d,  i n  i t s

e nt i r e t y,  a s  f ol l ows :  

Enc l os e d pl e a s e  f i nd t he  e xe c ut e d i nf or ma t i on
s he e t  r e ga r di ng She l l y  Te e ga r di n ' s  a c c i de nt
of  J a nua r y 27,  1994.   The  unde r s i gne d i s
a c t i ng a s  a t t or ne y f or  t he  Te e ga r di ns  i n  t hi s
ma t t e r .   I f  you s houl d ha ve  a ny que s t i ons ,
pl e a s e  do not  he s i t a t e  t o  c ont a c t  me .   

The  Te e ga r di ns  s i gne d t he  s t a t e me nt ,  whi c h pr ovi de d t ha t  " I

a c knowl e dge  r e c e i pt  of  Se c t i on 10. 10 of  t he  Pl a n Doc ume nt

e nt i t l e d Thi r d Pa r t y Re c ove r y a nd a gr e e  t o  i t s  pr ovi s i ons . "  

Se c t i on 10. 10 of  t he  Pl a n Doc ume nt ,  e nc l os e d wi t h

Be a ul i e u ' s  l e t t e r  of  Ma r c h 7,  1994,  a nd r e t ur ne d wi t h Ba r r y ' s

r e s pons e ,  s t a t e d i n  r e l e va nt  pa r t  a s  f ol l ows :

I f  t he  Pl a n pa ys  be ne f i t s  t o  or  on be ha l f  of
a  c ove r e d e mpl oye e  or  c ove r e d de pe nde nt ,  a nd
t he  c ove r e d e mpl oye e  or  c ove r e d de pe nde nt
.  .  .  r e c ove r s  or  i s  e nt i t l e d t o r e c ove r  f r om
[ s i c ]  a ny a mount  f r om a ny t hi r d pa r t y  be c a us e
of  or  a r i s i ng out  of  t he  i l l ne s s  or  i nj ur y
f or  whi c h be ne f i t s  we r e  pa i d,  t he  Pl a n s ha l l
be  e nt i t l e d t o  r e c ove r  t he  a mount  of  a ny s uc h
r e c ove r y r e a l i z e d,  up t o  t he  a mount  of
be ne f i t s  pa i d by t he  Pl a n,  r e ga r dl e s s  of  how
t he  r e c ove r y i s  c ha r a c t e r i z e d.   Sour c e s  of
t he  c ove r e d e mpl oye e ' s  or  c ove r e d de pe nde nt ' s
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r e c ove r y i nc l ude ,  but  a r e  not  l i mi t e d t o ,  a ny
l i a bi l i t y  or  a ut omobi l e  i ns ur e r  of  a ny t ype
whe t he r  or  not  i s s ue d t o  t he  c ove r e d e mpl oye e
or  c ove r e d de pe nde nt  or  a ny t hi r d pa r t y  or
t or t f e a s or  r e s pons i bl e  f or  c a us i ng t he  i nj ur y
of  i l l ne s s  f or  whi c h t he  Pl a n pa i d be ne f i t s .  
The  Pl a n ' s  r i ght s  unde r  t hi s  Se c t i on 10. 10
ma y be  e nf or c e d t hr ough r e i mbur s e me nt ,
a s s i gnme nt ,  s ubr oga t i on,  or  by a ny ot he r
l e ga l l y  a c c e pt a bl e  me a ns .

*      *       *

The  Pl a n c a n a l s o r e c ove r  a ny e xpe ns e s  i t
i nc ur s  t o  e nf or c e  i t s  r i ght s  unde r  t hi s
s e c t i on,  i nc l udi ng but  not  l i mi t e d t o,  a ny
a t t or ne y ' s  f e e s  i t  i nc ur s  t o  e nf or c e  i t s
r i ght s ,  a nd a ny f e e s  a nd c os t s  a s s oc i a t e d
wi t h l i t i ga t i on.   The  Pl a n wi l l  not  be a r  a ny
c os t  of  s ui t  or  a t t or ne y ' s  f e e s  i nc ur r e d by
t he  c ove r e d e mpl oye e  or  a ny c ove r e d
de pe nde nt .

Af t e r  r e c e i vi ng Ba r r y ' s  r e s pons e  a nd t he  s i gne d

s t a t e me nt ,  Be a ul i e u pa i d Mr s .  Te e ga r di n ' s  me di c a l  e xpe ns e s .   The

ne xt  c or r e s ponde nc e  be t we e n t he  pa r t i e s  wa s  on J une  20,  1994,

whe n Be a ul i e u s e nt  a  l e t t e r  t o  Ba r r y,  s t a t i ng,

[ Be a ul i e u ha s ]  a  s i gne d s ubr oga t i on a gr e e me nt
f r om your  c l i e nt ,  She l l y  Te e ga r di n.   As  you
know,  Ms .  Te e ga r di n i nc ur r e d me di c a l  e xpe ns e s
due  t o  a  mot or  ve hi c ul a r  a c c i de nt .   Thi s
of f i c e  ha s  ha d no c ommuni c a t i ons  f r om you
c onc e r ni ng t he  s t a t us  of  t hi s  c l a i m.

Pl e a s e  pr ovi de  a  s t a t us  r e por t  a nd whe n we
s houl d e xpe c t  t o  r e c e i ve  r e i mbur s e me nt  f or
t he  me di c a l  c l a i ms  pa i d on be ha l f  of  Ms .
Te e ga r di n.

Ba r r y ' s  r e s pons e ,  ma i l e d J une  29,  1994,  s t a t e d a s  f ol l ows :
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Pl e a s e  be  a dvi s e d t ha t  we  ha ve  f i l e d s ui t
.  .  .  a ga i ns t  Mr .  De nni s  Aus t i n a nd t he
c or por a t i on we  be l i e ve  t o  be  hi s  e mpl oye r ,
TACC,  I nc .

*      *       *

Pl e a s e  a dvi s e  us  i f  you de s i r e  t ha t  we
r e pr e s e nt  your  i nt e r e s t s  i n  c onne c t i on wi t h
r e c ove r y of  pa yme nt s  you ha ve  ma de  on be ha l f
of  Mr s .  Te e ga r di n pur s ua nt  t o  your  he a l t h  a nd
hos pi t a l i z a t i on c ont r a c t .   I f  you s houl d
de s i r e  t ha t  we  r e pr e s e nt  your  i nt e r e s t s  i n
c onne c t i on wi t h r e c ove r y of  t hos e  i t e ms  of
t he  de f e nda nt s ,  our  f e e  f or  doi ng s o woul d be
33 1/ 3 of  t he  a mount  we  r e c ove r  on your
be ha l f .   I f  you do not  de s i r e  t o  e nga ge  us
unde r  s uc h a r r a nge me nt ,  you ma y wa nt  t o
s e l e c t  a not he r  f i r m t o i nt e r ve ne  on be ha l f  of
your  c ompa ny t o  pr ot e c t  i t s  i nt e r e s t s .   

Be a ul i e u c l a i ms  t ha t  i t  ne ve r  r e c e i ve d t hi s  l e t t e r .   Whe t he r  i t

di d or  not  i s  not  ma t e r i a l  t o  our  r e s ol ut i on of  t hi s  c a s e .

Be a ul i e u s e nt  t he  f ol l owi ng l e t t e r  t o  Ba r r y on Nove mbe r

7,  1994:

As  you know,  [ Be a ul i e u ha s ]  a  s ubr oga t i on
a gr e e me nt  wi t h t he  Te e ga r di ns  f or  c ha r ge s
i nc ur r e d a s  a  r e s ul t  of  a  mot or  ve hi c l e
a c c i de nt .   The  Te e ga r di ns  a gr e e d t o  r e i mbur s e
[ us ]  f or  a l l  c ha r ge s  pa i d on t he i r  be ha l f .  
Fur t he r mor e ,  t he y unde r s t ood t he  Pl a n woul d
not  pa y f or  a ny l e ga l  e xpe ns e s  t he y mi ght
i nc ur .

Pl e a s e  di s c us s  t hi s  wi t h your  c l i e nt s  a nd
a s s i s t  t he m i n honor i ng t he i r  a gr e e me nt .  
[ Be a ul i e u]  ma i nt a i ns  a  ve r y s t r ong pos i t i on
c onc e r ni ng i t s  r i ght s  unde r  t hi s  pl a n
pr ovi s i on a nd e nf or c e s  t hos e  r i ght s .

As  of  t hi s  da t e ,  t hi s  pl a n ha s  pa i d $4, 087. 37
t owa r d me di c a l  e xpe ns e s  on be ha l f  of  She l l y
Te e ga r di n.   [ Be a ul i e u]  f ul l y  e xpe c t s  t o  be
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r e i mbur s e d t he  f ul l  a mount .   Any f e e s  f or
your  s e r vi c e s  a r e  t he  r e s pons i bi l i t y  of  t he
i ns ur e d.  

The  pa r t i e s  t o t he  or i gi na l  a c t i on s e t t l e d t he

Te e ga r di ns '  c l a i m f or  $11, 500,  a nd on De c e mbe r  12,  1994,  a n or de r

of  c ompr omi s e  a nd di s mi s s a l  wa s  e nt e r e d.   The  ne xt  da y,  Ba r r y

s e nt  Be a ul i e u a not he r  l e t t e r ,  whi c h s t a t e d a s  f ol l ows :  

The  s e t t l e me nt  of  t he  Te e ga r di n ' s  c l a i m ha s
now be e n a c c ompl i s he d.

*     *      *

As  I  e a r l i e r  a dvi s e d you,  t hi s  r e c ove r y wa s
ma de  on be ha l f  of  your  c ompa ny pur s ua nt  t o  my
l e t t e r  of  J une  29,  1994.   The  Te e ga r di ns  di d
not  pa r t i c i pa t e  i n t he  s e t t l e me nt  t ha t
i nvol ve s  your  c l a i m of  $4, 087. 37,  nor  di d
t hi s  f i r m c ol l e c t  a ny f e e  f r om t he  Te e ga r di ns
f or  t ha t  a mount  of  r e c ove r y.

Thi s  f i r m be l i e ve s  i t  i s  e nt i t l e d t o a  f e e
f r om your  c ompa ny f or  t he  r e c ove r y i t  ha s
ma de  on be ha l f  of  your  c ompa ny a s  out l i ne d i n
my l e t t e r  of  J une  29.   I n  or de r  t o  pr ot e c t
your  i nt e r e s t  a nd t ha t  of  t hi s  f i r m,  we  ha ve
l odge d t ha t  s um i n t he  r e gi s t r y  of  t he  Cour t .

Be a ul i e u oppos e d t he  r e duc t i on of  i t s  r e c ove r y t o  a l l ow a  f e e  f or

Ba r r y.   

The  t r i a l  c our t  f ound t ha t  " c ouns e l  f or  pl a i nt i f f s  i n

t hi s  c a us e  i s  e nt i t l e d t o  a n a t t or ne y ' s  f e e  upon t he  $4, 087. 37

f or  s e r vi c e s  a nd t i me  e xpe nde d i n  pr oduc i ng a nd pr e s e r vi ng t ha t

f und. "   No r e a s on f or  t hi s  f i ndi ng wa s  s e t  f or t h  i n  t he  or de r .   A

he a r i ng wa s  s c he dul e d t o  de t e r mi ne  t he  a mount  of  t he  f e e ,  a f t e r
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whi c h a n or de r  wa s  e nt e r e d a wa r di ng a n a t t or ne y ' s  f e e  i n  t he

a mount  of  $1, 360. 45,  a nd di r e c t i ng t he  c l e r k t o  di s bur s e  t he

f unds .

I I

The r e  a r e  no di s put e d ma t e r i a l  f a c t s .   Thi s  be i ng t he

c a s e ,  no pr e s umpt i on of  c or r e c t ne s s  a t t a c he s  t o  t he  t r i a l  c our t ' s

j udgme nt .   Uni on Car bi de  Cor p.  v .  Huddl e s t on,  854 S. W. 2d 87,  91

( Te nn.  1993) .   We  a r e  de a l i ng wi t h a  que s t i on of  l a w.

On s e ve r a l  oc c a s i ons ,  t he  a ppe l l a t e  c our t s  of  t hi s

s t a t e  ha ve  a ddr e s s e d t he  i s s ue  of  whe t he r  a n i ns ur e r  i s  obl i ga t e d

t o pa y a  f e e  t o  a n i ns ur e d ' s  a t t or ne y f or  t he  c ol l e c t i on of  t he

i ns ur e r ' s  s ubr oga t i on i nt e r e s t .   The  pr i nc i pl e s  s e t  f or t h  i n  t he

c a s e s  of  Te nne s s e e  Far me r s  Mut .  I ns .  Co.  v .  Pr i t c he t t ,  391 S. W. 2d

671 ( Te nn. App.  1964) ,  Tr av e l e r s  I ns .  Co.  v .  Wi l l i ams ,  541 S. W. 2d

587 ( Te nn.  1976) ,  Mot or s  I ns .  Cor p.  v .  Bl ake mor e ,  584 S. W. 2d 204

( Te nn. App.  1978) ,  a nd Bos t on,  Bat e s  & Hol t  v .  Te nne s s e e  Far me r s

Mut .  I ns .  Co. ,  857 S. W. 2d 32 ( Te nn.  1993) ,  pr ovi de  t he  ne c e s s a r y

gui da nc e  f or  t he  r e s ol ut i on of  t he  i ns t a nt  c a s e .   

I n Te nne s s e e  Far me r s  Mut .  I ns .  Co. ,  a n i ns ur e r  wa s  he l d

l i a bl e  f or  a n a t t or ne y ' s  f e e  i n  t he  a mount  of  one - t hi r d of  t he

s ubr oga t i on i nt e r e s t .   I n  t ha t  c a s e ,  t he  i ns ur e r  ha d be e n

i nf or me d by t he  i ns ur a nc e  c ompa ny f or  t he  de f e nda nt  i n  t he

unde r l yi ng t or t  a c t i on t ha t  
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[ d] ue  t o  t he  f a c t  t ha t  your  i ns ur e d wa s
i nj ur e d and i s  r e pr e s e nt e d ,  we  a nt i c i pa t e
t hi s  s e t t l e me nt  wi l l  be  pe ndi ng f or  qui t e
s ome  t i me ,  but  we  s ha l l  ke e p your  s ubr oga t i on
i nt e r e s t s  i n  mi nd whe n a  f i na l  s e t t l e me nt  i s
ma de  wi t h your  i ns ur e d.

Te nne s s e e  Far me r s  Mut .  I ns .  Co. ,  391 S. W. 2d a t  674 ( e mpha s i s  i n

or i gi na l ) .   A r e pr e s e nt a t i ve  of  t he  i ns ur e r  ha d c a l l e d t he

i ns ur e d ' s  a t t or ne y a nd r e que s t e d t ha t  he  f or wa r d t he  i ns ur e r ' s

s ubr oga t i on i nt e r e s t  whe n t he  c l a i m wa s  s e t t l e d.   I d.  a t  672.  

The  Cha nc e l l or  f ound t ha t  

t hi s  c a s e  i s  a not he r  gl a r i ng e xa mpl e  of  a n
i ns ur a nc e  c ompa ny s i t t i ng ba c k on i t s
ha unc he s ,  doi ng not hi ng a nd wa i t i ng t o  ge t
i t s  s ha r e  of  a  c l a i m pr oc ur e d by a t t or ne ys ,
but  not  wa nt i ng t o  pa y i t s  s ha r e  of  a n
a t t or ne y' s  f e e .

I d.  a t  674.   The  Cour t  of  Appe a l s  a gr e e d,  f i ndi ng t ha t  

[ i ] t  i s  f unda me nt a l  t ha t  one  c a nnot  s i t
s i l e nt l y  a nd pe r mi t  a not he r ,  who obvi ous l y
e xpe c t s  t o  be  pa i d,  t o  pe r f or m va l ua bl e
s e r vi c e s  f or  hi m a nd t he n not  be  l i a bl e  f or
t he  r e a s ona bl e  va l ue  t he r e of .

I d.  a t  675.

The  Supr e me  Cour t  r e a c he d a  s i mi l a r  r e s ul t  i n  t he

Bos t on,  Bat e s  & Hol t  c a s e .   I n  t ha t  c a s e ,  a  r e pr e s e nt a t i ve  of  t he

i ns ur e r ,  a f t e r  be i ng a dvi s e d t ha t  i t s  i ns ur e d ha d r e pr e s e nt a t i on,

t ol d t he  i ns ur e d ' s  a t t or ne y " not  t o  f or ge t  [ Te nne s s e e  Fa r me r s '
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s ubr oga t i on c l a i m] . "   857 S. W. 2d a t  34 ( br a c ke t s  i n  or i gi na l ) .  

The  Supr e me  Cour t  f ound " a  c l a s s i c  e xa mpl e  of  i mpl i e d c ont r a c t "

a nd he l d t ha t  t he  i ns ur e r ' s  r e que s t ,  a l ong wi t h i t s  e qui voc a l

r e s pons e  t o  t he  not i c e  f r om t he  i ns ur e d ' s  a t t or ne y t ha t  he  wa s

pr ovi di ng r e pr e s e nt a t i on i n  t he  c a s e ,  c ompe l l e d t he  c onc l us i on

t ha t  t he  i ns ur e r  wa s  l i a bl e  f or  t he  a t t or ne y' s  f e e .   I d.  a t  35.

The  Supr e me  Cour t  wa s  pr e s e nt e d wi t h t he  s a me  i s s ue ,

but  a  di f f e r e nt  f a c t ua l  s c e na r i o,  i n  t he  c a s e  o f  Tr av e l e r s  I ns .

Co.  v .  Wi l l i ams ,  541 S. W. 2d 587 ( Te nn.  1976) .   I n  t ha t  c a s e ,  t he

i ns ur e r  not i f i e d t he  t or t f e a s or ' s  i ns ur a nc e  c ompa ny of  i t s

s ubr oga t i on c l a i m a nd s t a t e d t ha t  i t  woul d " ha ndl e  ( i t s )  own

s ubr oga t i on. "   I d.  a t  588.   The  Supr e me  Cour t  he l d t ha t  s i nc e  t he

i ns ur e r  ha d pr ovi de d not i c e  t ha t  pr ot e c t i on of  i t s  s ubr oga t i on

r i ght  wa s  not  ne c e s s a r y,  t he  i ns ur e d ' s  a t t or ne y " a c t e d a s  a

vol unt e e r , "  a nd wa s  not  e nt i t l e d t o  a  f e e  f or  c ol l e c t i on of  t he

s ubr oga t i on i nt e r e s t .   I d.  a t  591.   

The  Cour t  of  Appe a l s  f ol l owe d t he  Tr av e l e r s  I ns .  Co.

hol di ng t wo ye a r s  l a t e r  i n  Mot or s  I ns .  Cor p.  v .  Bl ake mor e ,  584

S. W. 2d 204 ( Te nn. App.  1978) .   I n  t ha t  c a s e  t he  i ns ur e r ,  a f t e r

pa yi ng t he  i ns ur e d ' s  pr ope r t y da ma ge  c l a i m,  s e nt  a  l e t t e r  t o  t he

i ns ur e d ' s  a t t or ne y,  s t a t i ng t ha t  

[ a ] ny l e ga l  a c t i on f or  pr ope r t y da ma ge  t ha t
you f i nd i t  ne c e s s a r y t o  i ni t i a t e  on be ha l f
of  your  c l i e nt  s houl d be  l i mi t e d t o  hi s
c ol l i s i on de duc t i bl e .   Pl e a s e  l e t  us  know i f
i t  be c ome s  ne c e s s a r y t o  f i l e  s ui t .  
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I d.  a t  205.   The  c our t  i n  Mot or s  I ns .  Cor p.  f ound t he  Tr av e l e r s

I ns .  Co.  c a s e  c ont r ol l i ng,  s t a t i ng,  

[ b] y f ol l owi ng t he  r ul i ng i n  Tr av e l e r s ,  t hi s
c our t  mus t  de t e r mi ne  t ha t  t he r e  wa s  no
c ont r a c t  be t we e n Mot or s  a nd [ t he  i ns ur e d ' s
a t t or ne y] ,  e i t he r  e xpr e s s e d,  i mpl i e d or
qua s i ,  a nd t ha t  [ t he  a t t or ne y]  a c t e d a s  a
vol unt e e r .

I d.  a t  208.

Tur ni ng now t o t he  i ns t a nt  c a s e ,  we  a l s o f i nd t he

Supr e me  Cour t ' s  hol di ng i n  Tr av e l e r s  I ns .  Co.  t o  be  c ont r ol l i ng.  

We  f ur t he r  f i nd t ha t  t he  Te nne s s e e  Far me r s  Mut .  I ns .  Co.  a nd

Bos t on,  Bat e s  & Hol t  c a s e s  a r e  f a c t ua l l y  di s t i ngui s ha bl e .   The

r e l e va nt  i nqui r y wa s  s uc c i nc t l y  s t a t e d i n  Tr av e l e r s  I ns .  Co. :   

[ W] he t he r  or  not  a n a t t or ne y i s  e nt i t l e d t o
c ol l e c t  f r om t he  i ns ur e r  a  f e e  wi t h r e s pe c t
t o  a  s ubr oga t i on c l a i m de pe nds  upon whe t he r
a n e xpr e s s  or  i mpl i e d c ont r a c t  or  a  qua s i
c ont r a c t ua l  r e l a t i on e xi s t s  be t we e n t he m.

541 S. W. 2d a t  590.   Thus ,  we  a ppl y f unda me nt a l  pr i nc i pl e s  of

c ont r a c t  l a w t o de t e r mi ne  whe t he r  t he  c ommuni c a t i ons  be t we e n t he

pa r t i e s  i n  t hi s  c a s e  we r e  s uc h a s  t o  c r e a t e  a  c ont r a c t ua l

r e l a t i ons hi p be t we e n t he m.
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I n t hi s  r e ga r d,  t he  l e t t e r  of  J une  29,  1994,  f r om Ba r r y

t o Be a ul i e u i s  pa r t i c ul a r l y s i gni f i c a nt .   I t  s t a t e d,  i n  pe r t i ne nt

pa r t ,  a s  f ol l ows :

Pl e as e  adv i s e  us  i f  y ou de s i r e  t hat  we
r e pr e s e nt  y our  i nt e r e s t s  i n  c onne c t i on wi t h
r e c ove r y of  pa yme nt s  you ha ve  ma de  .  .  .  I f
you s houl d de s i r e  t ha t  we  r e pr e s e nt  your
i nt e r e s t s ,  .  .  .  our  f e e  f or  doi ng s o woul d
be  33 1/ 3 of  t he  a mount  we  r e c ove r  on your
be ha l f .   

( Empha s i s  a dde d) .   We  woul d ma ke  t wo obs e r va t i ons  a bout  t hi s

l e t t e r ,  bot h of  whi c h hol d t r ue  r e ga r dl e s s  of  whe t he r  Be a ul i e u

r e c e i ve d t hi s  c or r e s ponde nc e .   Fi r s t ,  i t  de mons t r a t e s  t ha t  Ba r r y

unde r s t ood t he r e  wa s  no a gr e e me nt  be t we e n t he  pa r t i e s  pr i or  t o

t he  wr i t i ng of  t he  l e t t e r .   I f  t he r e  ha d be e n,  t he r e  woul d ha ve

be e n no ne e d f or  t he  i nqui r y c l e a r l y  e xpr e s s e d i n  t ha t  l e t t e r .  

Se c ond,  by i t s  e xpr e s s  t e r ms ,  t he  l e t t e r  r e qui r e d a n a f f i r ma t i ve

r e s pons e  f r om Be a ul i e u i n  t he  na t ur e  of  a n a c c e pt a nc e  of  t he

a t t or ne y' s  of f e r .   The  a ppe l l e e s  a c knowl e dge  t ha t  Be a ul i e u di d

not  r e s pond t o  Ba r r y ' s  pr opos i t i on.

Wha t  Ba r r y di d r e c e i ve  wa s  Be a ul i e u ' s  l e t t e r  of

Nove mbe r  7,  1994,  whi c h s houl d ha ve  e r a s e d a ny pos s i bl e  doubt  a s

t o  Be a ul i e u ' s  pos i t i on:  

As  of  t hi s  da t e ,  t hi s  pl a n ha s  pa i d $4, 087. 37
t owa r d me di c a l  e xpe ns e s  on be ha l f  of  She l l y
Te e ga r di n.   [ Be a ul i e u]  f ul l y  e xpe c t s  t o  be
r e i mbur s e d t he  f ul l  amount .   Any  f e e s  f or
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y our  s e r v i c e s  ar e  t he  r e s pons i bi l i t y  of  t he
i ns ur e d.

( Empha s i s  a dde d) .   Thi s  l e t t e r  wa s  s e nt  mor e  t ha n a  mont h be f or e

t he  or de r  of  c ompr omi s e  a nd s e t t l e me nt  wa s  e nt e r e d.   I t  i s  c l e a r

t ha t  no e xpr e s s  c ont r a c t  e xi s t e d f or  Ba r r y ' s  l e ga l

r e pr e s e nt a t i on.

Re ga r di ng t he  a ppe l l e e s '  a s s e r t i on of  a n i mpl i e d

c ont r a c t ,  o r  a  qua s i - c ont r a c t ua l  r e l a t i ons hi p,  t he  f ol l owi ng

wor ds  of  t he  Tr av e l e r s  I ns .  Co.  c a s e  a r e  i ns t r uc t i ve :

A pr omi s e  c a nnot  be  i mpl i e d i n  f a c t  i n  t he
f a c e  of  a  de c l a r a t i on t o  t he  c ont r a r y by t he
pa r t y t o  be  c ha r ge d.   Any a ut hor i t y  whi c h t he
i ns ur e d mi ght  ot he r wi s e  ha ve  ha d t o  di r e c t
hi s  a t t or ne y t o  pr os e c ut e  t he  s ubr oga t i on
c l a i m wa s  e xpr e s s l y r e voke d.   

Ne i t he r  do we  f i nd e vi de nc e  of  unj us t
e nr i c hme nt  of  t he  i ns ur e r  f r om t he  s e r vi c e s
of  t he  i ns ur e d ' s  a t t or ne y upon whi c h a  qua s i
or  c ons t r uc t i ve  c ont r a c t ua l  dut y c oul d be
ba s e d.   I n  our  vi e w,  one  i s  not  unj us t l y
e nr i c he d by a  be ne f i t  ' f or c e d upon'  hi m a s  a
r e s ul t  of  s e r vi c e s  vol unt a r i l y  a nd
of f i c i ous l y pe r f or me d by a not he r  who ha s  be e n
e xpr e s s l y i nf or me d by t he  a l l e ge d pr omi s or
t ha t  hi s  s e r vi c e s  a r e  not  de s i r e d.

541 S. W. 2d a t  590.   We  f i nd,  a s  di d t he  c our t  i n  Tr av e l e r s  I ns .

Co. ,  t ha t  t he  i ns ur e d ' s  a t t or ne y a c t e d a s  a  vol unt e e r  a s  t o  t he

s ubr oga t i on c l a i m.

I I I
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We  now a ddr e s s  br i e f l y  t he  i s s ue  r a i s e d by t he

a ppe l l e e s .   We  ha ve  r e a d t he  a ppe l l e e s '  br i e f  c a r e f ul l y  s e ve r a l

t i me s ,  a nd c onc l ude  t he i r  a r gume nt  t ha t  t he  pr ovi s i ons  of  Se c t i on

10. 10 of  t he  Pl a n Doc ume nt  a r e  " a mbi guous "  a nd " unc ons c i ona bl e "

a mount  i n  e s s e nc e  t o  a n a s s e r t i on t ha t  t he  Te e ga r di ns  s houl d not

be  he l d l i a bl e  f or  a n a t t or ne y ' s  f e e  f or  t i me  a nd e ne r gy e xpe nde d

pur s ua nt  t o  r e c ove r i ng Be a ul i e u ' s  s ubr oga t i on i nt e r e s t .   Thi s

a r gume nt  i s  moot  i n  l i ght  of  our  hol di ng t ha t  t he  Te e ga r di ns '

a t t or ne y a c t e d a s  a  vol unt e e r  r e ga r di ng Be a ul i e u ' s  c l a i m.

As  i s  obvi ous  f r om our  hol di ng,  we  do not  f i nd

Be a ul i e u ' s  a ppe a l  t o  be  f r i vol ous .   

For  t he  a f or e me nt i one d r e a s ons ,  we  r e ve r s e  t he  j udgme nt

of  t he  t r i a l  c our t .   Thi s  c a s e  i s  r e ma nde d t o t he  t r i a l  c our t  f or

t he  e nt r y of  a n or de r  di r e c t i ng di s bur s a l  of  t he  $1, 360. 45 i n

que s t i on t o  Be a ul i e u a nd t a xi ng c os t s  be l ow r e l a t i ve  t o  t hi s

di s put e  t o  t he  a ppe l l e e s .   Cos t s  on a ppe a l  a r e  a l s o t a xe d a nd

a s s e s s e d t o  t he  a ppe l l e e s .

_____________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .

CONCUR:

____________________________
Hous t on M.  Godda r d,  P. J .
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_____________________________
He r s c he l  P.  Fr a nks ,  J .


