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  Godda r d,  P. J .  

I n  t hi s  s ui t  Sa m Tuc ke r  a nd hi s  wi f e  Dor ot hy Tuc ke r  s ue

Hol i da y Out  I n  Ame r i c a  At  Ta ns i  Ca mpSi t e  Subdi vi s i on No.  1

Pr ope r t y Owne r s  As s oc i a t i on,  s e e ki ng a  de c l a r a t i on t ha t  t he

As s oc i a t i on ' s  a t t e mpt  t o  a me nd t he  ma s t e r  de e d a ppl i c a bl e  t o  a l l
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l ot s  i n  t he  s ubdi vi s i on,  whi c h pr e c l ude d t he m f r om r e c e i vi ng

wa t e r  f r om Nove mbe r  16 t hr ough Ma r c h 14 of  t he  e ns ui ng ye a r  wa s

une nf or c e a bl e .

Fr om a  f i ndi ng by t he  Cha nc e l l or  t ha t  s uc h wa s  t he  c a s e

i ns of a r  a s  t he  Tuc ke r s  a r e  c onc e r ne d,  t he  As s oc i a t i on a ppe a l s .

I t  r a i s e s  t wo i s s ue s  a s  f ol l ows .   

1 .   The  Tr i a l  Cour t  e r r e d i n  f i ndi ng f or  t he
Pl a i nt i f f s  a s  t he  we i ght  of  t he  e vi de nc e  doe s  not
s uppor t  t he  f i ndi ng of  t he  Tr i a l  Cour t  t ha t  t he
a me ndme nt  t o  t he  byl a ws  wa s  a r bi t r a r y,  c a pr i c i ous  a nd
unr e a s ona bl e  a nd t he r e f or e  i nva l i d  a s  i t  a ppl i e s  t o  t he
Pl a i nt i f f s .

2 .   The  Tr i a l  Cour t  e r r e d i n  r ul i ng ba s e d upon t he
r e a s ona bl e ne s s  of  t he  a me ndme nt  a s  i t  a ppl i e d onl y t o
Pl a i nt i f f s  i ns t e a d of  r ul i ng ba s e d upon t he  r e a s ona bl e -
ne s s  of  t he  a me ndme nt  a s  a ppl i e d t o  a l l  l ot  owne r s .

The  pe r t i ne nt  por t i ons  of  t he  ma s t e r  de e d,  whi c h i s

da t e d Fe br ua r y 7,  1967,  a r e  a s  f ol l ows :

Gr a nt or  doe s  he r e by gr a nt ,  ba r ga i n,  s e l l ,  t r a ns f e r  a nd
c onve y unt o Gr a nt e e s ,  t he i r  s uc c e s s or s  a nd a s s i gns  i n
c ommon wi t h a l l  ot he r  owne r s  of  l ot s  i n  s a i d
Subdi vi s i on,  t he i r  s uc c e s s or s  a nd a s s i gns ,  t he  c ommon
us e  pr ope r t y a nd f a c i l i t i e s  s hown on t he  pl a t  of  s a i d
s ubdi vi s i on a bove  r e f e r r e d t o ,  whe t he r  pr e s e nt l y  owne d
a nd c ons t r uc t e d or  he r e a f t e r  a c qui r e d or  c ons t r uc t e d i n
s a i d Subdi vi s i on,  i nc l udi ng but  not  l i mi t e d t o:   ( a )
ba t hhous e s ;  ( b)  be a c h a nd pl a ygr ound a r e a ;  ( c )  a c c e s s
r oa ds  a nd pa r ki ng a r e a s ;  ( e )  wa t e r ,  e l e c t r i c ,  a nd
s e wa ge  s ys t e ms .   Upon c ons t r uc t i on or  a c qui s i t i on of
a ny of  t he  a f or e s a i d f a c i l i t i e s ,  t he  s ubdi vi s i on pl a t
s ha l l ,  i f  ne c e s s a r y,  be  a me nde d t o  s how i t s  l oc a t i on
a nd de e ds  e xe c ut e d de e di ng s uc h pr ope r t y or  f a c i l i t i e s
t o  a l l  c o- owne r s  f or  t he i r  c ommon us e .   ( Empha s i s
s uppl i e d. )
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I n or de r  t o  pr omot e  t he  e xpr e s s e d pur pos e  of
Gr a nt or  a n a s s ur e  t he  or de r l y  c ons t r uc t i on,  de ve l opme nt
a nd ma i nt e na nc e  of  t he  Subdi vi s i on a s  a  c ondomi ni um
c a mpgr ound,  Gr a nt or  c ove na nt s  f or  i t s e l f ,  i t s
s uc c e s s or s  a nd a s s i gns ,  t ha t  wi t hi n t hr e e  ( 3)  ye a r s
f r om t he  da t e  of  e xe c ut i on of  t hi s  a gr e e me nt  i t  wi l l
pr oc ur e ,  c ons t r uc t  a nd i ns t a l l  a l l  of  t he  a f or e s a i d
f a c i l i t i e s ;  t ha t  t he  wa t e r ,  e l e c t r i c ,  a nd s a ni t a r y
f a c i l i t i e s  a nd s ys t e ms  s ha l l  me e t  or  e xc e e d a l l
a ppl i c a bl e  s t a t e  a nd l oc a l  l a ws  a nd r e gul a t i ons ,  a nd
t ha t  t he  be a c h a nd pl a ygr ound a r e a  s ha l l  c ont a i n a
mi ni mum of  90, 000 s qua r e  f e e t  a nd 300 f e e t  of  wa t e r
f r ont a ge .   Gr a nt or  s ha l l  pr ovi de  a  wa t e r  a nd e l e c t r i c
out l e t  a t  e a c h l ot .   ( Empha s i s  s uppl i e d. )

.  .  .  .

Gr a nt or  he r e by de c l a r e s  t ha t  t he  f ol l owi ng s ha l l
c ons t i t ut e  t he  a dmi ni s t r a t i ve  by- l a ws  of  t he
c ondomi ni um whi c h s ha l l  be  i ni f or ma l y [ s i c ]  a ppl i c a bl e
t o a l l  l ot s ,  owne r s  of  l ot s ,  a nd a l l  ot he r  pe r s ons
us i ng t he  c a mpgr ounds  a nd t ha t  s a i d by- l a ws  s ha l l  be
a nd r e ma i n i n  f ul l  f or c e  a nd e f f e c t  unl e s s  a me nde d a s
he r e i n pr ovi de d.

( 1)  Gr a nt or  s ha l l ,  unl e s s  r e pl a c e d a s  he r e i na f t e r
pr ovi de d,  a c t  a s  a dmi ni s t r a t or  f or  t he  c ondomi ni ums  a nd
s ha l l  be  r e s pons i bl e  f or  t he  pr ope r  us e ,  ma i nt e na nc e ,
a nd ope r a t i on of  a l l  of  t he  c ommon us e ,  pr ope r t y a nd
f a c i l i t i e s ,  a nd a ny c ommon us e  s e r vi c e s  whi c h ma y be
pr ovi de d,  a nd a s  s uc h s ha l l  be  e nt r us t e d wi t h t he
c us t ody of  s a i d pr ope r t y a nd f a c i l i t i e s  a nd ma y i mpos e
r e a s ona bl e  r e s t r i c t i ons  upon i t s  us e .

.  .  .  .

.  .  .   A s i mpl e  ma j or i t y of  t he  vot e s  c a s t  s ha l l
be  s uf f i c i e nt  t o  c onduc t  a ny bus i ne s s  or  a c t i vi t i e s
he r e i n a ut hor i z e d;  pr ovi de d,  howe ve r ,  t ha t  a ny
a me ndme nt  of  t he s e  by- l a ws  a nd a ny c ha nge  i n  t he  s ys t e m
of  a dmi ni s t r a t i on he r e i n pr ovi de d s ha l l  r e qui r e  t he
a ppr ova l  of  c o- owne r s  r e pr e s e nt i ng t wo- t hi r ds  ( 2/ 3)  of
t he  t ot a l  l ot s  i n  t he  s ubdi vi s i on a nd s ha l l  ot he r wi s e
c ompl y wi t h t he  pr ovi s i ons  a ppl i c a bl e  t he r e t o s e t  f or t h
i n t he  a f or e s a i d Hor i z ont a l  Pr ope r t y Ac t .

The  ma s t e r  de e d wa s  a me nde d by i ns t r ume nt  da t e d Oc t obe r

29,  1975,  t o  a dopt  ne w r ul e s  a nd r e gul a t i ons  whi c h i nc l ude d t he

f ol l owi ng:
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ARTI CLE XVI I .   RULES AND REGULATI ONS.

Se c t i on 1.   As  t o  Common El e me nt s .   The  Boa r d of
Di r e c t or s  ma y f r om t i me  t o  t i me  a dopt  or  a me nd
pr e vi ous l y a dopt e d a dmi ni s t r a t i ve  r ul e  a nd r e gul a t i ons
gove r ni ng t he  de t a i l s  of  t he  ope r a t i on,  us e ,
ma i nt e na nc e ,  ma na ge me nt  a nd c ont r ol  of  t he  c ommon
e l e me nt s  of  t he  c ondomi ni um a nd a ny f a c i l i t i e s  or
s e r vi c e s  ma de  a va i l a bl e  t o  t he  uni t  owne r s .   The  Boa r d
of  Di r e c t or s  s ha l l  f r om t i me  t o t i me  pos t  i n a
c ons pi c uous  pl a c e  on t he  c ondomi ni um pr ope r t y,  a  c opy
of  t he  r ul e s  a nd r e gul a t i ons  a dopt e d f r om t i me  t o  t i me
by t he  Boa r d of  Di r e c t or s .

At  a  me e t i ng of  t he  me mbe r s hi p he l d on Se pt e mbe r  4 ,

1994,  t he  of f e ndi ng pr ovi s i on he r e i na f t e r  s e t  out  wa s  a dopt e d

a me ndi ng Ar t i c l e  XVI I ,  Se c t i on 3:

The  Condomi ni um As s oc i a t i on f or me d s ha l l  l e vy a nd
c ol l e c t  a  r e a s ona bl e  mont hl y a s s e s s me nt  a ga i ns t  t he
owne r s  of  e a c h l ot  s uf f i c i e nt  t o  c ove r  e a c h l ot ' s
pr opor t i ona t e  s ha r e  of  t he  a c t ua l  c os t  of  ope r a t i ng a nd
ma i nt a i ni ng a l l  c ommon us e  pr ope r t y a nd f a c i l i t i e s ,
pr ovi di ng wa t e r  f r om Ma r c h 15t h t hr u Nove mbe r  15,  i n
a ddi t i on wa t e r  wi l l  be  pr ovi de d t o  a t  l e a s t  one  ( 1)
ba t hhous e  dur i ng t he  pe r i od t ha t  wa t e r  i s  s hut  of f  t o
a l l  t he  l ot s  i n  t he  pa r k,  e l e c t r i c i t y a nd ga r ba ge
di s pos a l  s e r vi c e ,  ge ne r a l  ma i nt e na nc e  a nd c a r r yi ng out
of  i t s  dut i e s  he r e unde r  a s  " ma na ge me nt " .   Li ke wi s e ,  t he
As s oc i a t i on s ha l l  i nc l ude  i n  t he  a s s e s s me nt  s o ma de  t he
s um a de qua t e  t o  pa y a l l  r e a l  pr ope r t y t a xe s  on t he
c ondomi ni um pa r c e l  a s  we l l  a s  t he  c ommon e l e me nt s .   The
c ol l e c t i on of  t he s e  s ums  s ha l l  be  pr ovi de d f or  i n  a n
a de qua t e  ma nne r  t o  a s s ur e  t he  ma i nt e na nc e  ne c e s s a r y.  
Whe n t he  l ot  owne r  i s  not  i n  pos s e s s i on of  hi s  l ot ,  t he
Admi ni s t r a t or  s ha l l ,  wi t h t he  a ppr ova l  of  t he  l ot
owne r ,  r ent  or  l e a s e  hi s  l ot ,  t he  l ot  owne r  r e c e i vi ng
pa yme nt  f r om t he  r e nt a l  or  l e a s i ng.   The  Admi ni s t r a t or
wi l l  di s bur s e  t he  pa yme nt  by c he c k e a c h mont h.

The  a me ndme nt  wa s  a ppr ove d by a  vot e  of  293 i n  f a vor

a nd 36 a ga i ns t ,  whi c h e xc e e de d t he  t wo- t hi r ds  vot e  r e qui r e d f or

a ppr ova l .
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Al t hough t he  a me ndme nt  i s  c ouc he d i n  t he  pos i t i ve ,  i t

r e s ul t s  i n  wa t e r  s e r vi c e  be i ng t e r mi na t e d f r om Nove mbe r  16

t hr ough Ma r c h 14 of  t he  e ns ui ng ye a r ,  e xc e pt  f or  one  ba t hhous e

whi c h woul d ha ve  wa t e r  s e r vi c e  ye a r - r ound.

I t  a ppe a r s  f r om t he  pr oof  t ha t  t he  wa t e r  l i ne s  s e r vi ng

mos t  of  t he  owne r s  of  l ot s  i n  t he  Subdi vi s i on we r e  not  l a i d  a t  a

s uf f i c i e nt  de pt h t o  pr e ve nt  f r e e z i ng dur i ng t he  wi nt e r  mont hs ,

a nd t ha t  i t  i s  ne c e s s a r y t ha t  wa t e r  t o  t he s e  l ot s  be  c ut  of f

dur i ng t ha t  pe r i od.   The  wa t e r  l i ne s ,  howe ve r ,  s e r vi ng t he

Pl a i nt i f f s  a nd a  numbe r  of  ot he r  l a ndowne r s  wa s  s uf f i c i e nt l y  de e p

t o pr e ve nt  f r e e z i ng a nd i n  t he  pa s t  t he y ha d r e c e i ve d wa t e r ,

a l t hough ot he r s  i n  t he  Subdi vi s i on ha d not .

The  pr ope r  of f i c i a l s  of  t he  As s oc i a t i on t hought  t ha t

a l l owi ng c e r t a i n  l a ndowne r s  t o  r e c e i ve  wa t e r  whi l e  ot he r s  c oul d

not  wa s  di s c r i mi na t or y a nd de t e r mi ne d t ha t  a l l  l a ndowne r s  s houl d

be  t r e a t e d a l i ke .   Cons e que nt l y ,  t he y c i r c ul a t e d a  not i c e  t o  t he

l ot  owne r s  whi c h c ont a i ne d t he  f ol l owi ng pr ovi s i on:

FI NAL REMI NDER - - -  VOTE

Be s i de s  t he  vot e  on t he  wa t e r  i s s ue ,  whi c h t he  Boa r d
ur ge s  you t o  vot e  YES on t he  a me ndme nt :   whi c h wi l l
t ur n of f  t he  wa t e r  t o  a l l  l ot s  dur i ng t he  wi nt e r  mont hs
a nd t he r e by a voi d a  l a r ge  a s s e s s me nt  t o  e a c h l ot  owne r
( $500- $700) .   Pl e a s e  ma r k your  pr oxy YES t o a ppr ove  t he
a me ndme nt .

A vot e  wa s  t a ke n whi c h r e s ul t e d a s  f ol l ows :



1 THE DOG I N THE MANGER

A d o g  wa s  l y i n g  i n  a  Ma n g e r  o n  t h e  h a y  wh i c h  h a d  b e e n  p u t  t h e r e  f o r  t h e

c a t t l e ,  a n d  wh e n  t h e y  c a me  a n d  t r i e d  t o  e a t ,  h e  g r o wl e d  a n d  s n a p p e d  a t  t h e m

a n d  wo u l d n ' t  l e t  t h e m g e t  a t  t h e i r  f o o d .   " Wh a t  a  s e l f i s h  b e a s t , "  s a i d  o n e  o f

t h e m t o  h i s  c o mp a n i o n s ;  " h e  c a n ' t  e a t  h i ms e l f  a n d  y e t  y e  wo n ' t  l e t  t h o s e  e a t

wh o  c a n . "   Ae s o p ' s  F a b l e s .

6

Ye s 293
No   36
Not  Vot i ng  42

Appr oxi ma t e l y 175 pr ope r t y owne r s  we r e  r e c e i vi ng wa t e r

ye a r - r ound a nd i t  i s  obvi ous  t ha t  a  numbe r  of  t he m vot e d i n  f a vor

of  r e s t r i c t i ng t he  wa t e r  s uppl y.

Whi l e  i t  i s  a r gua bl e  t ha t  t he  ma s t e r  de e d,  whi c h

pr ovi de d t ha t  l ot  owne r s  woul d r e c e i ve  wa t e r ,  c onf e r r e d upon t he

Tuc ke r s  a  ve s t e d r i ght  not  s ubj e c t  t o  be i ng i mpa i r e d,  t he  pa r t i e s

t r i e d t he  c a s e  be l ow on t he  que s t i on of  whe t he r  t he  a c t i on of  t he

As s oc i a t i on wa s  a r bi t r a r y,  c a pr i c i ous ,  a nd unr e a s ona bl e .

Couns e l  f or  t he  As s oc i a t i on c onc e de d i n  or a l  a r gume nt

t ha t  t he  ot he r  l ot  owne r s  woul d not  be  ha r me d by f ur ni s hi ng wa t e r

t o  t hos e  who we r e  i n  a  pos i t i on t o  r e c e i ve  i t .   Thi s  c oupl e d wi t h

t he  f a c t  t ha t  t he  not i c e  of  t he  vot e  wa s  c ouc he d i n  l a ngua ge

whi c h woul d t e nd t o  i ns ur e  a  f a vor a bl e  vot e  t o  t he  As s oc i a t i on ' s

pos i t i on,  we  a r e  not  i nc l i ne d t o  a ppr ove  t he  dog i n  t he  ma nge r 1

a t t i t ude  of  t he  ma j or i t y  of  t he  l ot  owne r s  who a s  pr ude nt

pur c ha s e r s  kne w or  s houl d ha ve  known t ha t  wa t e r  woul d not  be

a va i l a bl e  ye a r - r ound.   Ra t he r ,  i t  i s  our  vi e w t ha t - - i f  not

pr e c l ude d by s t a t ut e ,  c ont r a c t  or  ot he r wi s e - - t he  pol i c y of  t he
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l a w s houl d be  t o  a i d  pa r t i e s  whe n doi ng s o doe s  no ha r m t o

ot he r s .

We  a c c or di ngl y c onc l ude  a s  t o  t he  f i r s t  i s s ue  t ha t  t he

Cha nc e l l or  pr ope r l y he l d t he  a c t i on of  t he  As s oc i a t i on wa s

a r bi t r a r y,  c a pr i c i ous ,  a nd unr e a s ona bl e ,  a nd,  t he r e f or e ,  i nva l i d .

As  t o i s s ue  t wo,  we  not e  t ha t  t he  c a s e  or i gi na l l y

s ought  t ha t  t he  c a s e  b e  c e r t i f i e d a s  a  c l a s s  a c t i on,  but  by

a gr e e me nt  of  t he  pa r t i e s  t hi s  r e que s t  wa s  wi t hdr a wn,  whi c h me a nt

t ha t  onl y t he  Tuc ke r s  we r e  pa r t i e s  Pl a i nt i f f .   I n l i ght  of  t ha t

t he  Cha nc e l l or  wa s  not  i n  e r r or  i n  hol di ng t ha t  hi s  de t e r mi na t i on

onl y a ppl i e d t o  t he m.   Mor e ove r ,  we  s e e  not hi ng i nc ons i s t e nt  i f

he  ha d f ound,  ba s e d upon di f f e r e nt  c i r c ums t a nc e s ,  t ha t  t he

pr opos e d a me ndme nt  woul d be  i nva l i d  a s  t o  s ome  l a nd owne r s  but

va l i d  a s  t o  ot he r s .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  c os t s

be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  t he  Home owne r s

As s oc i a t i on a nd i t s  s ur e t y.
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_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
Don T.  Mc Mur r a y,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


