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In this suit Sam Tucker and his w fe Dorothy Tucker sue
Holiday Qut In Anmerica At Tansi CanpSite Subdivision No. 1
Property Oamers Associ ation, seeking a declaration that the

Associ ation's attenpt to anend the master deed applicable to all



lots in the subdivision, which precluded them fromreceiving
wat er from Novenber 16 through March 14 of the ensuing year was

unenf or ceabl e.

Froma finding by the Chancellor that such was the case

i nsofar as the Tuckers are concerned, the Association appeals.

It raises two i ssues as foll ows.

1. The Trial Court erred in finding for the
Plaintiffs as the weight of the evidence does not
support the finding of the Trial Court that the
anmendnent to the bylaws was arbitrary, capricious and
unreasonabl e and therefore invalid as it applies to the
Plaintiffs.

2. The Trial Court erred in ruling based upon the
reasonabl eness of the anmendnent as it applied only to
Plaintiffs instead of ruling based upon the reasonabl e-
ness of the anendnment as applied to all |ot owners.

The pertinent portions of the naster deed, which is

dated February 7, 1967, are as foll ows:

Grant or does hereby grant, bargain, sell, transfer and
convey unto Grantees, their successors and assigns in
common with all other owners of lots in said
Subdi vi sion, their successors and assigns, the conmon
use property and facilities shown on the plat of said
subdi vi si on above referred to, whether presently owned
and constructed or hereafter acquired or constructed in
sai d Subdivision, including but not limted to: (a)
bat hhouses; (b) beach and pl ayground area; (c) access
roads and parking areas; (e) water, electric, and
sewage systens. Upon construction or acquisition of
any of the aforesaid facilities, the subdivision plat
shall, if necessary, be anended to show its |ocation
and deeds executed deedi ng such property or facilities
to all co-owners for their common use. (Enphasis
supplied.)



In order to pronote the expressed purpose of

G antor an assure the orderly construction, devel opnent
and mai nt enance of the Subdivision as a condom ni um
canpground, Grantor covenants for itself, its
successors and assigns, that within three (3) years
fromthe date of execution of this agreenment it wll
procure, construct and install all of the aforesaid
facilities; that the water, electric, and sanitary
facilities and systens shall neet or exceed al
applicable state and | ocal |aws and regul ati ons, and

t hat

t he beach and pl ayground area shall contain a

m ni mum of 90, 000 square feet and 300 feet of water
frontage. Gantor shall provide a water and el ectric
outlet at each lot. (Enphasis supplied.)

G antor hereby declares that the foll ow ng shal

constitute the adm nistrative by-laws of the
condom ni um whi ch shall be iniformaly [sic] applicable
to all lots, owners of lots, and all other persons
usi ng the canpgrounds and that said by-laws shall be
and remain in full force and effect unless anmended as
herei n provided.

(1) Grantor shall, unless replaced as hereinafter

provi ded, act as adm nistrator for the condom niuns and

shal |

be responsi ble for the proper use, naintenance,

and operation of all of the comon use, property and
facilities, and any comon use services which may be
provi ded, and as such shall be entrusted with the
custody of said property and facilities and may i npose
reasonabl e restrictions upon its use.

A sinple majority of the votes cast shall

be suff|C|ent to conduct any business or activities
herei n authorized; provided, however, that any

amendnent of these by-laws and any change in the system
of admi nistration herein provided shall require the
approval of co-owners representing two-thirds (2/3) of
the total lots in the subdivision and shall otherw se
conply with the provisions applicable thereto set forth
in the aforesaid Horizontal Property Act.

29, 1975,

f ol | owi ng:

The master deed was anended by instrunment dated Cctober

to adopt new rul es and regul ati ons which included the



ARTICLE XVII1. RULES AND REGULATI ONS.

Section 1. As to Common Elenents. The Board of
Directors may fromtine to tine adopt or anend
previously adopted adm nistrative rule and regul ati ons
governing the details of the operation, use,
mai nt enance, nanagenment and control of the common
el ements of the condom niumand any facilities or
services made available to the unit owners. The Board
of Directors shall fromtinme to tine post in a
conspi cuous place on the condom ni um property, a copy
of the rules and regul ati ons adopted fromtine to tine
by the Board of Directors.

At a neeting of the nenbership held on Septenber 4,
1994, the offending provision hereinafter set out was adopted

anmending Article XVIl, Section 3:

The Condomi ni um Associ ation forned shall |evy and
coll ect a reasonable nonthly assessnent against the
owners of each |lot sufficient to cover each lot's
proporti onate share of the actual cost of operating and
mai ntai ning all conmmon use property and facilities,
provi ding water from March 15th thru Novenber 15, in
addition water will be provided to at |east one (1)
bat hhouse during the period that water is shut off to
all the lots in the park, electricity and garbage
di sposal service, general maintenance and carrying out
of its duties hereunder as "managenent". Likew se, the
Associ ation shall include in the assessment so nade the
sum adequate to pay all real property taxes on the
condom ni um parcel as well as the common el enments. The
coll ection of these suns shall be provided for in an
adequate manner to assure the maintenance necessary.
When the |l ot owner is not in possession of his lot, the
Adm ni strator shall, with the approval of the | ot
owner, rent or lease his |lot, the | ot owner receiving
paynment fromthe rental or |easing. The Adm nistrator
wi || disburse the paynment by check each nonth.

The amendnent was approved by a vote of 293 in favor
and 36 agai nst, which exceeded the two-thirds vote required for

approval .



Al t hough the anendment is couched in the positive, it
results in water service being termnated from Novenber 16
t hrough March 14 of the ensuing year, except for one bathhouse

whi ch woul d have wat er service year-round.

It appears fromthe proof that the water Iines serving
nost of the owners of lots in the Subdivision were not laid at a
sufficient depth to prevent freezing during the wi nter nonths,
and that it is necessary that water to these lots be cut off
during that period. The water |ines, however, serving the
Plaintiffs and a nunber of other | andowners was sufficiently deep
to prevent freezing and in the past they had received water,

al t hough others in the Subdivision had not.

The proper officials of the Association thought that
allowing certain | andowners to receive water while others could
not was discrimnatory and determ ned that all |andowners should
be treated alike. Consequently, they circulated a notice to the

| ot owners which contained the foll ow ng provision:

FI NAL REM NDER --- VOTE

Besi des the vote on the water issue, which the Board
urges you to vote YES on the anmendnent: which wll
turn off the water to all lots during the wi nter nonths
and thereby avoid a | arge assessnent to each | ot owner
($500-$700). Please mark your proxy YES to approve the
amendment .

A vote was taken which resulted as foll ows:



Yes 293
No 36
Not Voti ng 42

Approxi mately 175 property owners were receiVving water
year-round and it is obvious that a nunber of themvoted in favor

of restricting the water supply.

Wiile it is arguable that the naster deed, which
provi ded that | ot owners woul d receive water, conferred upon the
Tuckers a vested right not subject to being inpaired, the parties
tried the case bel ow on the question of whether the action of the

Associ ation was arbitrary, capricious, and unreasonable.

Counsel for the Association conceded in oral argunent
that the other | ot owners would not be harnmed by furnishing water
to those who were in a position to receive it. This coupled with
the fact that the notice of the vote was couched in | anguage
whi ch would tend to insure a favorable vote to the Association's
position, we are not inclined to approve the dog in the manger'®
attitude of the ngjority of the |ot owners who as prudent
pur chasers knew or should have known that water woul d not be
avai |l abl e year-round. Rather, it is our viewthat--if not

precl uded by statute, contract or otherw se--the policy of the

! THE DOG I N THE MANGER

A dog was lying in a Manger on the hay which had been put there for the
cattle, and when they canme and tried to eat, he growl ed and snapped at them
and wouldn't let them get at their food. "What a selfish beast," said one of
themto his conmpanions; "he can't eat hinmself and yet ye won't |let those eat
who can." Aesop's Fabl es.



| aw shoul d be to aid parties when doing so does no harmto

ot her s.

We accordingly conclude as to the first issue that the
Chancel l or properly held the action of the Association was

arbitrary, capricious, and unreasonable, and, therefore, invalid.

As to issue two, we note that the case originally
sought that the case be certified as a class action, but by
agreenent of the parties this request was w thdrawn, which neant
that only the Tuckers were parties Plaintiff. In light of that
the Chancellor was not in error in holding that his determ nation
only applied to them Mreover, we see nothing inconsistent if
he had found, based upon different circunstances, that the
proposed amendnent would be invalid as to sone | and owners but

valid as to others.

For the foregoing reasons the judgnment of the Trial
Court is affirmed and the cause remanded for collection of costs
bel ow. Costs of appeal are adjudged agai nst the Honeowners

Association and its surety.



Houston M Goddard, P.J.

CONCUR:

Don T. McMirray, J.

Charl es D. Susano, Jr., J.



