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O P I  N I  O N

Mc Mur r a y,  J .

Thi s  i s  a  mos t  unus ua l  c a s e .   The  pa r t i e s  we r e  ma r r i e d on

Se pt e mbe r  26,  1987.   Dur i ng t he  ma r r i a ge ,  one  c hi l d ,  Dus t i n  Le vi
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Wi t t ,  wa s  bor n.   On Ma y 11,  1989,  t he  pl a i nt i f f  f i l e d a n a c t i on f or

di vor c e .   On Nove mbe r  15,  1989,  a  f i na l  de c r e e  wa s  e nt e r e d by t he

c our t  di s s ol vi ng t he  ma r r i a ge  on t he  gr ounds  of  i r r e c onc i l a b l e

di f f e r e nc e s  a nd a ppr ovi ng a  ma r i t a l  di s s ol ut i on a gr e e me nt .   The

ma r i t a l  di s s ol ut i on a gr e e me nt  c ont a i ne d,  a mong ot he r  t hi ngs ,  t he

f ol l owi ng pr ovi s i on:

The  pa r t i e s  s t i pul a t e  a nd a gr e e  t ha t  a  c hi l d  wa s
bor n t o  Ki mbe r l y De ni s e  Wi t t  on or  a bout  J ul y,  1988,
na me d Dus t i n Le vi  Wi t t .   By he r  s i gna t ur e  t o t hi s
a gr e e me nt ,  Ki me r l y De ni s e  Wi t t  he r e by s t a t e s  t ha t  J ohn
Wi l l i a m Wi t t  i s  not  t he  f a t he r  of  s a i d c hi l d a nd t ha t  s he
wa s  not  l i vi ng wi t h J ohn Wi l l i a m Wi t t  whe n s a i d c hi l d wa s
c onc e i ve d.   Ki mbe r l y De ni s e  Wi t t  he r e by wa i ve s  a ny a nd
a l l  c hi l d  s uppor t  pa yme nt s  whi c h woul d be  due  a nd owi ng
by J ohn Wi l l i a m Wi t t ,  a nd by t hi s  a gr e e me nt  a nd s i gna t ur e
he r e t o,  J ohn Wi l l i a m Wi t t  a c knowl e dge s  t ha t  he  i s  not  t he
f a t he r  of  s a i d c hi l d  a nd he r e by f or f e i t s  a l l  pa r e nt a l
r i ght s  t o  s a i d c hi l d .   Ba s e d upon t hi s  a gr e e me nt  a nd t he
s i gna t ur e s  of  t he  pa r t i e s ,  t he  pa r t i e s  s t i pul a t e  a nd
a gr e e  t ha n Ki mbe r l y De ni s e  Wi t t  s ha l l  ha ve  t he  e xc l us i ve
c a r e ,  c us t ody a nd c ont r ol  of  s a i d mi nor  c hi l d  a nd  t ha t
J ohn Wi l l i a m Wi t t  i s  he r e by f or e ve r  r e l i e ve d of  a ny
pa r e nt a l  r e s pons i bi l i t i e s  t owa r d t he  s a i d Dus t i n Le vi
Wi t t .

Appa r e nt l y ,  a f t e r  t he  di vor c e ,  Mr s .  Wi t t  ( now Sa mue l s on)

a ppl i e d f or  a nd r e c e i ve d AFDC be ne f i t s  f r om t he  St a t e  of  Te nne s s e e .

On Fe br ua r y 8,  1991,  t he  St a t e  on r e l a t i on of  Ki mbe r l y Wi t t ,  f i l e d

a n a c t i on i n  t he  Ma r i on Count y Ci r c ui t  Cour t  t o  s e e ki ng t o  i mpos e

c hi l d  s uppor t  obl i ga t i ons  on Mr .  Wi t t  a nd t o  e s t a bl i s h pa t e r ni t y .

The  c a s e  c a me  on f or  he a r i ng be f or e  t he  c hi l d  s uppor t  r e f e r e e  i n

Ma r i on Count y.   The  r e f e r e e  or de r e d t he  pa r t i e s  t o  unde r go bl ood

t e s t s  a nd c ompa r i s ons  f or  t he  pur pos e  of  e s t a bl i s hi ng or  di s pr ovi ng
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pa r e nt a ge .   Pe ndi ng t he  out c ome  of  t he  bl ood t e s t s ,  t he  r e f e r e e

or de r e d t he  pl a i nt i f f - r e s ponde nt  t o  pa y c hi l d  s uppor t  on a

t e mpor a r y ba s i s  of  $50. 00 pe r  we e k pl us  t he  c l e r k ' s  c ommi s s i on

t he r e on.   Re t r oa c t i ve  s uppor t  wa s  r e s e r ve d f or  a  l a t e r  he a r i ng.

The  r e s ponde nt ,  Mr .  Wi t t ,  t ook e xc e pt i on t o  t he  r e f e r e e ' s

f i ndi ngs  a nd r e que s t e d a  he a r i ng be f or e  t he  Ci r c ui t  J udge .   A

he a r i ng wa s  he l d on Fe br ua r y 14,  1992,  i n  t he  Ma r i on Count y Ci r c ui t

Cour t .   The  Ma r i on Count y Ci r c ui t  Cour t  or de r e d t he  c a s e  t r a ns -

f e r r e d t o  t he  Ci r c ui t  Cour t  of  Ha mi l t on Count y f or  t he  pur pos e  of

a l l owi ng t he  Honor a bl e  Robe r t  M.  Summi t t  t o de t e r mi ne  i f  t he r e  we r e

a ny gr ounds  t o  s e t  a s i de  hi s  pr e vi ous  or de r  de t e r mi ni ng t ha t  J ohn

Wi l l i a m Wi t t  wa s  not  t he  f a t he r  of  t he  c hi l d i n que s t i on.

On De c e mbe r  6,  1993,  t he  St a t e  of  Te nne s s e e ,  a s  a s s i gne e  of

Ki mbe r l y De ni s e  Wi t t  Sa mue l s on,  f i l ed a  mot i on i n t he  Ha mi l t on

Count y Ci r c ui t  Cour t  a s ki ng t he  c our t  t o s e t  a s i de  t ha t  pa r t  of  i t s

pr e vi ous  or de r  a ppr ovi ng t he  ma r i t a l  di s s ol ut i on a gr e e me nt  i ns of a r

a s  i t  r e l a t e d t o  pa t e r ni t y  of  t he  c hi l d .   An or de r  wa s  e nt e r e d i n

t he  Ha mi l t on Count y Ci r c ui t  Cour t  a ppoi nt i ng a  Gua r d i a n Ad Li t e m

f or  t he  mi nor  c hi l d .

On J une  23,  1994,  t he  c our t ,  pur s ua nt  t o  Rul e  60,  Te nne s s e e

Rul e s  of  Ci vi l  Pr oc e dur e ,  e nt e r e d a n or de r  s e t t i ng a s i de  t ha t  pa r t

of  i t s  or i gi na l  j udgme nt  de a l i ng wi t h t he  pa t e r ni t y  of  t he  mi nor
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c hi l d.  Fur t he r ,  t he  c our t  or de r e d bl ood t e s t s  t o  a s c e r t a i n

pa t e r ni t y.

On Ma r c h 20,  1995,  a n a gr e e d or de r  wa s  e nt e r e d whi c h,  a mong

ot he r  t hi ngs ,  r e c i t e d  t ha t  ba s e d upon bl ood t e s t  r e s ul t s ,  t he

r e s ponde nt ,  J ohn Wi l l i a m Wi t t ,  " c onc e de s  t he  i s s ue  of  pa t e r ni t y  a nd

a dmi t s  t ha t  he  i s  t he  f a t he r  of  t he  c hi l d . "

The  r e s ponde nt ,  J ohn Wi l l i a m Wi t t ,  a ppe a l s  f r om t he  j udgme nt

of  t he  t r i a l  c our t  gr a n t i ng r e l i e f  unde r  Rul e  60,  T. R. C. P.   He

c ompl a i ns  onl y of  t he  c our t ' s  a c t i on i n  s e t t i ng a s i de  a  por t i on of

t he  di vor c e  de c r e e  whi c h he  c l a i ms  wa s  done  wi t hout  a n e vi de nt i a r y

he a r i ng t o  e s t a bl i s h gr ounds  unde r  Rul e  60,  c l a i mi ng t ha t  r e l i e f

f r om t he  pr e vi ous  or de r  of  t he  c our t  wa s  t i me  ba r r e d.

We  do not  f i nd i t  ne c e s s a r y unde r  t he  c i r c ums t a nc e s  of  t hi s

c a s e  t o  a ddr e s s  t he  i s s ue  a s  pr e s e nt e d by t he  a ppe l l a nt .   We  f i nd

a nd hol d t ha t  t he  or i gi na l  pr ovi s i ons  of  t he  ma r i t a l  di s s ol ut i on

a gr e e me nt  r e l a t i ng t o  pa t e r ni t y  a nd c hi l d  s uppor t  a r e  voi d a s

a ga i ns t  t he  publ i c  pol i c y of  t hi s  s t a t e  a nd t ha t  t he  c our t  ma y,  s ua

s pont e ,  s e t  a s i de  a  voi d or de r  or  a  voi d a gr e e me nt  i nc or por a t e d

wi t hi n a n or de r  or  de c r e e .

De c r e e s  r e l a t i ng t o c hi l d  c us t ody a nd s uppor t  a r e  ge ne r a l l y

v i e we d a s  c onc l us i ve  on t he  f a c t s  i n  e xi s t e nc e  a t  t he  t i me  t he
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de c i s i on wa s  e nt e r e d.   Se e  Ni c hol s  v .  Ni c hol s ,  792 S. W. 2d 713,  715-

16 ( Te nn.  1990) .   Howe ve r ,  t he  e nt r y of  a  de c r e e  doe s  not  ne -

c e s s a r i l y  pr e c l ude  t he  l a t e r  c ons i de r a t i on of  ma t e r i a l  f a c t s  t ha t

we r e  not  f ul l y  de ve l ope d i n  t he  e a r l i e r  pr oc e e di ng be c a us e  of

c onc e a l me nt ,  f r a ud,  dur e s s ,  or  ot he r  vi ol a t i ons  of  publ i c  pol i c y by

one  of  t he  pa r t i e s .   Rowl e s  v .  Re ynol ds ,  196 S. W. 2d 76,  79 ( 1946) ;

4 Fa mi l y La w Pr a c t i c e  ( MB)  § 52. 02( 1) ( h)  ( 1989) .   Se e  a l s o

Fa i r c l ot h v.  Loc ke ,  a n unr e por t e d opi ni on of  t hi s  c our t  ( 1991) .   We

a r e  pr e pa r e d t o  go one  s t e p f ur t he r  a nd hol d t ha t  a  vi ol a t i on of

t he  publ i c  pol i c y of  t hi s  s t a t e  by bot h pa r t i e s  j us t i f i e s  t he  c our t

i n  voi di ng t he  of f e ndi ng pa r t s  of  t he  de c r e e ,  whe r e ,  on i t s  f a c e ,

t he  de c r e e  s hows  a  vi ol a t i on of  t he  publ i c  pol i c y of  t hi s  s t a t e .

An e vi de nt i a r y he a r i ng,  unde r  s uc h c i r c ums t a nc e s ,  i s  not  ne c e s s a r y.

No a mount  of  e vi de nc e  c a n t r a ns f or m a  voi d or de r ,  a gr e e me nt  or

de c r e e  i nt o one  pos s e s s i ng a ny l e ga l  e f f i c a c y.

I t  s e e ms  a bunda nt l y  c l e a r  t ha t  s i nc e  t i me  i mme mor i a l  i t  ha s

be e n t he  publ i c  pol i c y of  t hi s  s t a t e  t ha t  a  pa r e nt  i s  unde r  a  dut y

t o s uppor t  hi s  c hi l dr e n.   I nde e d,  i t  ha s  be e n de c l a r e d a  c r i mi na l

of f e ns e  by t he  l e gi s l a t ur e  f or  a  pa r e nt  t o  knowi ngl y f a i l  t o

s uppor t  hi s  c hi l dr e n.   Fur t he r  e vi de nc e  of  t he  publ i c  pol i c y of  t he

St a t e  a s  e s t a bl i s he d by our  l e gi s l a t ur e  ma y be  f ound i n  T. C. A.  §§

36- 2- 101,  e t  s e q. ,  ( pa t e r ni t y  pr oc e e di ngs )  a nd T. C. A.  §§ 36- 5- 101

r e qui r i ng pa r e nt s  t o  s uppor t  t he i r  c hi l dr e n a nd by t he  a dopt i on of
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t he  c hi l d  s uppor t  gui de l i ne s  pr omul ga t e d by t he  De pa r t me nt  of  Huma n

Se r vi c e s .

We  ha ve  f ound no a ut hor i t y  i n  t hi s  j ur i s di c t i on a nd none  ha s

be e n c a l l e d t o our  a t t e nt i on whi c h ha s  de a l t  wi t h t he  l e ga l

qua gmi r e  i nt o whi c h t hi s  c a s e  ha s  f a l l e n.   We  do f i nd c a s e s ,

howe ve r ,  t ha t  a r e  a na l ogous  a nd i n  whi c h pr i nc i pl e s  of  l a w t he r e i n

f ound c a n be  a ppl i e d t o  t hi s  c a s e  a s  we l l .   I n  Wr i ght  v.  Hol l a r d,

a n unr e por t e d opi ni on of  t hi s  c our t  i s s ue d i n  1993 ( Le xi s  168) ,  t he

c our t  a ddr e s s e d a n i s s ue  r e l a t i ng t o  t he  r e s pons i bi l i t i e s  of  a

na t ur a l  pa r e nt  f or  c hi l d  s uppor t  a f t e r  s ur r e nde r  f or  t he  pur pos e s

of  a dopt i on.   The  a dopt i on di d not  t a ke  pl a c e .   I n  Wr i ght ,  t he

c our t  c i t i ng Fa uve n v.  Ha ns e n,  803 P. 2d 1275 ( Ut a h App.  1990) ,

s t a t e d t ha t  " [ t ] o  pe r mi t  a  pa r e nt  t o  a br oga t e  t ha t  obl i ga t i on [ f or

s uppor t ]  t hr ough a n a gr e e me nt  wi t h t he  ot he r  pa r e nt  . . .  of  a

pos s i bl e  a dopt i on a t  s ome  f ut ur e  t i me  c r e a t e s  t he  pos s i bi l i t y  of  a

br e a k i n  t he  c ha i n of  r e s pons i bi l i t y .   . . .  [ I ] f  t he  non- c us t odi a l

pa r e nt  ha d no c ont i nui ng obl i ga t i on t o  s uppor t  t he  mi nor  c hi l d

s i mpl y be c a us e  he  ha d e xe c ut e d a n a dopt i on c ons e nt  f or m,  t he n t he

r e s pons i bi l i t y t o  s uppor t  t he  c hi l d  s houl d t he  c us t odi a l  pa r e nt

be c ome s  i nc a pa c i t a t e d or  una bl e  t o  s uppor t  t he  c hi l d ,  a s  s he  di d i n

Fa uve n,  woul d f a l l  on t he  s t a t e  a nd,  t he r e f or e ,  t he  r e s ul t  woul d be

a  vi ol a t i on of  publ i c  pol i c y. "
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We  f i nd a n e ve n s t r onge r  s t a t e me nt  i n  St r a ub v.  Todd,  626

N. E. 2d 848 ( I nd.  App.  1994) .   I n St r a ub,  a n unma r r i e d woma n de c i de d

t ha t  s he  wa nt e d a  c hi l d  of  he r  own.   She  e nga ge d t he  de f e nda nt  t o

f a t he r  he r  c hi l d .   Be f or e  unde r t a ki ng t o  do s o,  howe ve r ,  t he  f a t he r

r e qui r e d t he  unma r r i e d woma n t o  s i gn a n a gr e e me nt  t ha t  woul d hol d

hi m ha r ml e s s  f or  e mot i ona l  a nd f i na nc i a l  s uppor t  of  a  c hi l d  whi c h

mi ght  r e s ul t  f r om t he i r  r e l a t i ons hi p.   I n due  t i me ,  na t ur e  t ook i t s

c our s e  a nd a  c hi l d  wa s  bor n.  The  c our t  i n  St r a ub s t a t e d:

I ndi a na  ha s  l ong r e c ogni z e d t he  obl i ga t i on of  bot h
pa r e nt s  t o s uppor t   t he i r  c hi l dr e n.  ( Ci t a t i ons  omi t t e d) .
I n t he  Ma t t e r  of  M. D. H.   ,  437 N. E. 2d 119,  126, ( I nd.  App.
1982)  t he  c our t  not e d t ha t  c ur r e nt  s t a t ut or y pr ovi s i ons
r e l a t i ng t o s uppor t  or de r s  f or  l e gi t i ma t e  a nd i l l e gi t i -
ma t e  c hi l dr e n a r e  vi r t ua l l y i de nt i c a l .   The  c our t  s t a t e d,
' [ A]  pa r e nt ' s  obl i ga t i on t o  s uppor t  hi s  mi nor  c hi l d ,
l e gi t i ma t e  or  i l l e gi t i ma t e ,  i s  a  ba s i c  t e ne t  r e c ogni z e d
i n t hi s  s t a t e  by s t a t ut e s  t ha t  pr ovi de  c i vi l  a nd c r i mi na l
s a nc t i ons  a ga i ns t  pa r e nt s  who ne gl e c t  s uc h dut y . . .  . '
I d.  a t  127.   I n a ddi t i on,  t he r e  i s  a  we l l - e s t a b l i s he d
c ommon- l a w dut y a nd obl i ga t i on of  a  f a t he r  t o  a s s i s t  i n
t he  s uppor t  of  hi s  c hi l dr e n.  . . .  I t  i s  a ppa r e nt  t ha t  our
l e gi s l a t ur e  ha s  c r e a t e d a  s t r ong c ur r e nt  publ i c  pol i c y
( a nd not  me r e l y ma i nt a i ne d a n a nc i e nt  one )  wi t h t he
obj e c t  of  pr ot e c t i ng  t he  r i ght s  of  c hi l dr e n f r om t he
whi ms  of  t he i r  pa r e nt s  a nd t he  powe r  of   t he  s t a t e .

The  c our t  f ound t ha t  t he  pur por t e d a gr e e me nt  be t we e n t he

pa r t i e s  a s  i t  pe r t a i ns  t o  t he  s uppor t  of  t he  c hi l d  wa s  voi d a s  a

ma t t e r  of  publ i c  pol i c y.   We  f i nd no me a ni ngf ul  di s t i nc t i on be t we e n

t he  publ i c  pol i c y of  I ndi a na  i n  t hi s  r e ga r d a nd t he  publ i c  pol i c y

of  Te nne s s e e .   We ,  t he r e f or e ,  f i nd St r a ub t o  be  c ompe l l i ngl y

pe r s ua s i ve .



8

We  f i nd a nd hol d t ha t  a gr e e me nt s ,  i nc or por a t e d i n  c our t

de c r e e s  or  ot he r wi s e ,  whi c h r e l i e ve  a  na t ur a l  or  a dopt i ve  pa r e nt  of

hi s  or  he r  obl i ga t i on t o  pr ovi de  c hi l d  s uppor t  a r e  voi d a s  a ga i ns t

publ i c  pol i c y a s  e s t a bl i s he d by t he  Ge ne r a l  As s e mbl y.   Ac c or di ngl y,

we  f i nd t ha t  t he  pr ovi s i on i n  t he  ma r i t a l  d i s s ol ut i on a gr e e me nt

be t we e n t he  pa r t i e s  i n t hi s  c a s e ,  i n s of a r  a s  i t  r e l i e ve s  t he  f a t he r

of  hi s  c hi l d  s uppor t  obl i ga t i on,  i s  voi d.

We  wi s h t o  f ur t he r  s t a t e  t ha t  a  c hi l d  or  c hi l dr e n bor n t o  a

ma r r i a ge  c a nnot  be  r e nde r e d i l l e gi t i ma t e ,  d i r e c t l y or  i ndi r e c t l y,

i n a ny di vor c e  a c t i on or  ot he r  pr oc e e di ng unl e s s  t he  c hi l d  or

c hi l dr e n a r e  ma de  pa r t i e s  t o  t he  a c t i on,  a f f or de d t he  pr ot e c t i on of

a  gua r di a n a d l i t e m,  a nd c ouns e l ,  i f  ne c e s s a r y.

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .   Cos t s  of  t h i s

a ppe a l  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a us e  i s  r e ma nde d t o  t he

t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of  a nd f or  s uc h ot he r  a nd

f ur t he r  a c t i on a s  ma y be  ne c e s s a r y.

__________________________________
                               Don T.  Mc Mur r a y,  J .                
                                       

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

Conc ur s  i n  s e pa r a t e  opi ni on.         
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Cha r l e s  D.  Sus a no,  J r . ,  J .
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                                ) C. A.  NO.  03A01- 9510- CV- 00354
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                                )
                                )
                                )
KI MBERLEY DENI SE WI TT,           ) AFFI RMED AND REMANDED
                                )
          De f e nda nt - Appe l l e e     )

 
ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Ha mi l t on Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .   Cos t s  of  t hi s

a ppe a l  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a us e  i s  r e ma nde d t o  t he

t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of  a nd f or  s uc h ot he r  a nd

f ur t he r  a c t i on a s  ma y be  ne c e s s a r y.

                                 PER CURI AM
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