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The appellee, Ms. Parkins, filed a notion pursuant to Rule
60. 02, Tennessee Rules of CGvil Procedure, for relief from a
default judgnment entered against her in favor of the appellant,
Cynt hi a Hol comb. Ms. Hol conb has appeal ed claimng that the tri al

court erred in granting the notion. W reverse the trial court.

There are no material facts in dispute. The record reflects
that Ms. Hol conb contracted with Kyle Parkins, doria Parkins'
husband, whereby M. Parkins was to construct a home for M.
Hol conb. She gave M. Parkins a check for twenty-five thousand
dol l ars ($25,000.00), allegedly an advance on the construction
contract. M. Parkins began sone prelimnary work towards the
construction of the house, but never proceeded to any materi al

degr ee.

M. Parkins approached Ms. Hol conb about borrow ng sonme noney
from her to pay for work done el sewhere. She gave him forty
t housand dollars ($40,000.00) in addition to the twenty-five
t housand doll ars previously advanced and in return he gave her a
check for forty thousand dollars ($40,000.00). He told her,
however, not to cash the check until he told her to do so.
Substantial time passed with no work bei ng done by M. Parkins for
Ms. Hol comb. When inquiries were nade about cashing the check, M.

Par ki ns gave a variety of excuses as to why the check shoul d not be



cashed. Eventually, M. Holconb attenpted to cash the check
After several attenpts, she was unable to cash the check due to

insufficient funds in M. Parkins' account.

Ms. Holconmb then turned to an attorney for |egal advice
Again M. Parkins was given an opportunity to nmake the check good
but failed to do so. M. Holconb filed suit against M. Parkins
and his wfe, doria Parkins, the appellee, and others who are not

parties to this appeal.

Const abl e Gary Cut shaw served M. Parkins with a conpl ai nt and
sunmons. M. Parkins volunteered to take the sumobns to M.
Parkins and later returned it to Constable Cutshaw containing a
signature which he represented to be that of Ms. Parkins. It was,

in fact, a forgery admttedly done by M. Parkins.

According to M. Parkins, she knew about the lawsuit but
believed that it involved only her husband. Const abl e Cut shaw
| ater explained to Ms. Parkins that he had a summobns ostensibly
beari ng her signature and that she was involved in the [awsuit.
When asked if she wi shed himto bring her a copy of the sumons and

conpl ai nt, she decl i ned.



Apparently, Ms. Parkins took no neasures to defend herself and
a default judgnment was entered agai nst both M. and Ms. Parkins for
si xty-ei ght thousand, four hundred fifty-six dollars and fifty-one
cents ($68,456.51) in conpensatory damages and three thousand

dollars ($3,000.00) in punitive damages.

Ms. Parkins becane aware of the judgnent after an execution
had been issued thereon. She filed a notion to stay the execution
and a notion to set aside the default judgnent. After a hearing on
the notions, the trial court issued a tenporary restraining order
agai nst Ms. Hol conb restraining her fromfurther execution agai nst
Ms. Parkins, conditioned upon paynent of a cash bond in the anount
of eighty thousand dollars ($80,000.00) into the Registry of the
court. Subsequently, the trial court ordered the default judgnent
set asi de conditioned upon the bond descri bed above remaining with

the court.

An interlocutory appeal was granted by the trial court.
Application was then made to this court and this court all owed the
appeal . W& now have the case before us on a nultitude of issues
presented by M. Hol conb. In sum and substance, however, the
di spositive issue is whether or not the court abused its discretion

in granting the Rule 60.02 relief.



Rule 60.02, T.RCP., provides in pertinent part as
fol | ows:
On notion and upon such terns as are just, the court my
relieve a party or his |legal representative froma fina
judgnment, order or proceeding for the foll ow ng reasons:
(1) m stake, inadvertence, surprise or excusabl e negl ect;
(2) fraud ... (3) the judgnent is void; (4) the judgnent

has been satisfied ...; or (5) any other reason justify-
ing relief fromthe operation of the judgnent.

It is well-settled that a notion for relief froma judgnent
pursuant to Rule 60 addresses itself to the sound discretion of the
trial court; the scope of review on appeal is whether the trial

court abused its discretion. Toney v. Mieller Conpany, 810 S. W 2d

145 (Tenn. 1991); Underwood v. Zurich Ins. Co., 845 S . W2d 94

(Tenn. 1993).

The trial court determ ned that the judgnent was not void. |In
so doing, he accredited the testinony of Constable Cutshaw fully.
I n his menorandum opi nion, the court nmade the foll ow ng observa-

tions:

Here, M's. Parkins not only knew of the suit and
her involvenment in it, she was advised by Constable
Cutshaw that he had in hand a sunmons bearing her
signature. (Enphasis in original). She was pointedly
asked by the constable if she wished to bring to her
addi ti onal copies of the sunmons and conplaint, and she
declined. The constable then noted on the sumons t hat
he "verified" Ms. Parkins"'s acceptance of service.




Had Ms. Parkins not had this conversation with
Const abl e Cut shaw or, having had the conversation, told
him that her purported signature was a forgery, the
burden woul d have been upon M. Cutshawto properly serve
her with process. But having | earned from Cut shaw t hat
she was a named def endant, and knowi ng that he had in his
possessi on a docunent purporting to bear her signature,
and then declining his offer to bring to her additional
copies of the papers, she tacitly suggested to Cutshaw
that she considered herself as having been served with
t he papers. She therefore should not be allowed to claim
that she was not served. The situation in this case is
nore akin to that described in the Kentucky case of G ay
v. Jackson Purchase Production Credit Association, 691
S.W2d 904 (Ky. App. 1985). Gay at the very |east
stands for the proposition that one may be estopped from
denyi ng that there has been a proper service of process.

* * * *

This judgnent is not void; Ms. Parkins' actions
estop her from attacking the sufficiency of service of
process upon her. To state it succinctly, Ms. Parkins
knew t hat she had been sued and she di sdai ned Constabl e
Cutshaw s offer to bring her additional copies of the
suit papers.

After having found that the judgnment was not void, the court
was concerned with the question of what effect granting Ms. ParKkins
relief would have on a notion for M. Parkins for relief should he
so ask. As above noted, he resolved the issue by providing for a
bond sufficient to protect the plaintiff should the plaintiff

ultimately prevail

W agree with the trial court that the judgnent is not void.

Wthout serious question, M. Parkins is estopped under the



devel oped facts in this case from denying service of process. W
have found no authority in this jurisdiction directly in point,
i.e., that an estoppel can be applied to prevent a party defendant
from denyi ng service of process, however, there is no reason why

the ordinary rul es of estoppel should not be applied.

Est oppel requires as a mninmum(1l) reliance upon the statenent
or actions of another w thout opportunity to knowthe truth and (2)
action based on that reliance which results in detrinment to the one

acting. W F. Holt Co. v. A& E Electric Conpany, Inc., 665 S.W2d

722 (Tenn. App. 1983). Canpbell v. Precision Rubber Prods. Corp.

737 S. W 2d 283 (Tenn. App 1987). oviously here, the appellee, M.
Par ki ns had the opportunity to know the truth. The appellant, on
the other hand did not have such an opportunity. Coviously, the
appellant relied upon the facts created by the actions of M.
Parkins in proceeding to judgnent and application for execution.
Further, some prejudice or detrinment will accrue to the appell ant
inthat she will be likely to incur additional attorney's fees and

expenses for further trial.

We hold that a party can be estopped from denying service of
process under proper circunstances. W agree with the judgnment of
the trial court that this is a proper case for the application of

est oppel .



Having determ ned that the judgnent is not void, the only
grounds for relief pursuant to Rule 60.02 available to Ms. Parkins
must necessarily be under enunerated ground (5), i.e., any other

reason justifying relief fromoperation of the judgnent.

While by his own admi ssion, M. Parkins forged the signature
of Ms. Parkins, she was aware at all tinmes after Constabl e Cutshaw
"verified on 3-22-95 with Ms. Parkins" that a |lawsuit was pendi ng
and that she was a party. She deliberately chose, as did M.
Parkins, to disregard the action, hence, a default judgnent was

properly entered.

We nust now decide, if inthe interest of justice, the default
j udgment should be set aside as to M. Parkins. The Tennessee
Rul es of G vil Procedure should be construed liberally to grant

relief fromdefault judgnents. Tennessee Dept. of Human Servs. v.

Barbee, 689 S.W2d 863, 867 (Tenn. 1985). Odinarily, persons
seeki ng post-judgnment relief froma default judgment nust show t hat
t hey have grounds entitling themto relief and that they have a

meritorious defense. Nelson v. Sinpson, 826 S.W2d 483, 485 (Tenn.

Ct. App. 1991). Parties asserting that a default judgnent is void
need not, however, assert or prove that they have a neritorious

def ense. Patterson v. Rockwell Int'l, 665 S . W2d 96, 100-101

(Tenn. 1984).



A judgnent is not void sinply because it is wong. To be found
void, a judgnent nust have been rendered by a court |acking
jurisdiction over the subject matter or the parties or acting in
sone other manner inconsistent with the requirenents of due

process. Magnavox Co. v. Boles & Hite Constr. Co., 583 S.W2d 611,

613 (Tenn. App. 1979).

Havi ng heretof ore determ ned that the judgnent inthis caseis
not void, we nust | ook to see if the appell ee has denonstrated t hat
she has a mneritorious defense. Qur examnation of the record
reflects that, unfortunately for Ms. Parkins, she chose to rest her
case on the proposition that the judgnent was void.' No other

def ense was asserted, neritorious or otherw se.

Under the circunstances reflected by the record in this case,
we are of the opinion that the trial court abused its discretionin
setting aside the default judgnent. Accordingly, we reverse the
judgment of the trial court and remand this case for such ot her and
further action as may be necessary and consistent with this

opi ni on.

e note that an answer was filed after the default j udgnent was entered and
after the chancellor had set aside the default judgnent. The answer was filed after
the record had been | odged in this court. Hence, our conclusion that no neritorious
def ense was presented or considered by the trial court.
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Don T. McMirray, J.

CONCUR:

Houston M Goddard, Presiding Judge

Gary Wade, Judge, by designation
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VS.

KYLE PARKINS and wife, GLORI A REVERSED AND REMANDED

PARKI' NS, and ANDREW JOHNSON
BANK,

Def endant s- Appel | ees

ORDER
This appeal cane on to be heard upon the record from the
Chancery Court of Greene County, briefs and argunment of counsel.
Upon consi deration thereof, this Court is of the opinion that there
was reversible error in the trial court.
Accordingly, we reverse the judgnent of the trial court and
remand this case for such other and further action as may be

necessary and consistent with this opinion.

PER CURI AM



