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Thi s  c a s e  i nvol ve s  a n a gr e e me nt  of  i nde mni f i c a t i on.   I t

a r os e  out  of  t he  a f t e r ma t h of  a  mot or  ve hi c l e  a c c i de nt  be t we e n

t he  a ppe l l a nt  J a ni c e  J e s s i ng ( J e s s i ng)  a nd Da ni e l  Br own ( Br own) .  

Br own a nd hi s  e mpl oye r  we r e  i ns ur e d unde r  a  l i a bi l i t y  i ns ur a nc e

pol i c y i s s ue d by t he  a ppe l l e e  Va nl i ne r  I ns ur a nc e  Compa ny

( Va nl i ne r ) .   I n  t he  i ns t a nt  a c t i on,  Va nl i ne r  s ought

i nde mni f i c a t i on f r om J e s s i ng f or  pa yme nt s  ma de  by i t  i n

s a t i s f a c t i on of  s ubr oga t i on c l a i ms  a s s e r t e d a ga i ns t  Va nl i ne r  by

St a t e  Fa r m I ns ur a nc e  Compa ny ( St a t e  Fa r m)  a nd Cot t on St a t e s

I ns ur a nc e  Compa ny ( Cot t on St a t e s ) .   Bot h of  t he s e  i ns ur e r s  ha d

ma de  pa yme nt s  t o  or  f or  t he i r  i ns ur e d,  t he  a ppe l l a nt  J e s s i ng,

unde r  Ge or gi a ’ s  no- f a ul t  i ns ur a nc e  l a w.   I n  s uppor t  of  i t s  s ui t

a ga i ns t  J e s s i ng,  Va nl i ne r  r e l i e d upon l a ngua ge  i n  a  doc ume nt

e nt i t l e d “ I nde mni f yi ng Re l e a s e ”  s i gne d by J e s s i ng whe n s he

s e t t l e d he r  t or t  a c t i on a ga i ns t  Br own,  Va nl i ne r ,  a nd ot he r s .  

Va nl i ne r  a r gue d t ha t  J e s s i ng ha d a gr e e d t o  i nde mni f y i t  f or

pa yme nt s  i t  ul t i ma t e l y ha d t o ma ke  t o s e t t l e  t he  s ubr oga t i on

c l a i ms  a s s e r t e d by St a t e  Fa r m a nd Cot t on St a t e s  a s  a  r e s ul t  of

t he  a c c i de nt .   The  t r i a l  c our t  gr a nt e d Va nl i ne r  s umma r y j udgme nt ,

f i ndi ng t he  i nde mni f i c a t i on a gr e e me nt  va l i d ,  e nf or c e a bl e ,  a nd

a ppl i c a bl e  t o  t he  pa yme nt s  ma de  by Va nl i ne r .   J e s s i ng a ppe a l s ,

r a i s i ng t he  i s s ue  of  whe t he r  t he  t r i a l  c our t  e r r e d i n  gr a nt i ng

s umma r y j udgme nt  t o  Va nl i ne r .   Fi ndi ng no e r r or  i n  t he  t r i a l

c our t ’ s  j udgme nt ,  we  a f f i r m.



3

I

On Apr i l  4 ,  1989,  J e s s i ng a nd Br own we r e  i nvol ve d i n  a

mot or  ve hi c l e  a c c i de nt  i n  Che r oke e  Count y,  Ge or gi a .   As  a  r e s ul t

of  t he  a c c i de nt ,  J e s s i ng s us t a i ne d s e r i ous  i nj ur i e s .   As  a

c ons e que nc e  of  t hos e  i nj ur i e s ,  J e s s i ng ma de  no- f a ul t  c l a i ms

a ga i ns t  St a t e  Fa r m a nd Cot t on St a t e s .   Cot t on St a t e s  pa i d

$20, 000,  a nd St a t e  Fa r m pa i d $5, 000,  i n  s a t i s f a c t i on of  he r

c l a i ms .   

J e s s i ng t he r e a f t e r  f i l e d a  ne gl i ge nc e  s ui t  a ga i ns t

Br own,  hi s  e mpl oye r ,  Cook Movi ng Sys t e ms ,  Uni t e d Va n Li ne s ,  I nc . ,

a nd Va nl i ne r ,  i n  t he  St a t e  of  Ge or gi a .   The  l i t i ga t i on wa s

s ubs e que nt l y  c onc l ude d whe n Va nl i ne r  pa i d J e s s i ng $250, 000 i n

f ul l  s e t t l e me nt  of  he r  ne gl i ge nc e  a c t i on.   The  doc ume nt

me mor i a l i z i ng t he  s e t t l e me nt ,  s i gne d by J e s s i ng,  wa s  e nt i t l e d

“ I nde mni f yi ng Re l e a s e . ”   The  l a ngua ge  i n  t he  doc ume nt  pe r t i ne nt

t o  t hi s  a ppe a l  pr ovi de s  a s  f ol l ows :

I  [ J e s s i ng]  he r e by e xpr e s s l y s t i pul a t e  a nd
a gr e e  i n  c ons i de r a t i on of  t he  a f or e s a i d
pa yme nt ,  t o  i nde mni f y a nd hol d f or e ve r
ha r ml e s s  DANI EL J .  BROWN,  COOK MOVI NG
SYSTEMS,  I NC. ,  VANLI NER I NSURANCE COMPANY a nd
UNI TED VAN LI NES,  I NC.  a ga i ns t  l os s  f r om a ny
f ur t he r  c l a i ms ,  de ma nds  or  a c t i ons  t ha t  ma y
he r e a f t e r  a t  a ny t i me  be  ma de  or  br ought
a ga i ns t  t he  s a i d pa r t i e s  by STATE FARM
I NSURANCE COMPANY or  COTTON STATES I NSURANCE
COMPANY or  a ny of  t he i r  s ubs i di a r i e s ,
a f f i l i a t e s ,  s uc c e s s or s  or  a s s i gns  who c l a i m
t o ha ve  a  s ubr oga t i on i nt e r e s t  on a c c ount  of
t he  i nj ur i e s  s us t a i ne d i n  c ons e que nc e  of  t he
a f or e s a i d a c c i de nt .   
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The  “ I nde mni f yi ng Re l e a s e ”  i s  da t e d Se pt e mbe r  16,  1991.

I n Oc t obe r ,  1991,  Cot t on St a t e s  f i l e d s ui t  a ga i ns t

Va nl i ne r ,  c l a i mi ng a  s ubr oga t i on i nt e r e s t  a s  a  r e s ul t  of  pa yme nt s

ma de  pur s ua nt  t o J e s s i ng’ s  no- f a ul t  c l a i m.   St a t e  Fa r m a l s o f i l e d

s ui t  a ga i ns t  Va nl i ne r  c l a i mi ng $5, 000 a s  a  s ubr oga t i on i nt e r e s t

by vi r t ue  of  i t s  no- f a ul t  pa yme nt s .   Shor t l y  t he r e a f t e r ,  Va nl i ne r

s e t t l e d t he  s ui t s  by pa yi ng Cot t on St a t e s  $20, 000 a nd St a t e  Fa r m

$5, 000.   Va nl i ne r  t he n s ue d J e s s i ng,  s e e ki ng i nde mni f i c a t i on of

t he  $25, 000 pa i d i n  s a t i s f a c t i on of  t he  s ubr oga t i on c l a i ms ,

pur s ua nt  t o  t he  a bove - quot e d i nde mni f i c a t i on l a ngua ge .

I I

We  r e vi e w a  gr a nt  of  s umma r y j udgme nt  unde r  a  we l l -

e s t a bl i s he d s t a nda r d.   I n  de c i di ng whe t he r  a  gr a nt  of  s umma r y

j udgme nt  i s  a ppr opr i a t e ,  we  mus t  de t e r mi ne  “ i f  t he  pl e a di ngs ,

de pos i t i ons ,  a ns we r s  t o  i nt e r r oga t or i e s ,  a nd a dmi s s i ons  on f i l e ,

t oge t he r  wi t h t he  a f f i da vi t s ,  i f  any,  s how t ha t  t he r e  i s  no

ge nui ne  i s s ue  a s  t o  a ny ma t e r i a l  f a c t  a nd t ha t  t he  movi ng pa r t y

i s  e nt i t l e d t o a  j udgme nt  a s  a  ma t t e r  of  l a w. ”   Te nn.  R.  Ci v.  P.

56. 03.   We  t a ke  t he  s t r onge s t  l e gi t i ma t e  vi e w of  t he  e vi de nc e  i n

f a vor  of  t he  nonmovi ng pa r t y ,  a l l ow a l l  r e a s ona bl e  i nf e r e nc e s

f r om t ha t  e vi de nc e  i n  i t s  f a vor ,  a nd di s c a r d a l l  c ount e r va i l i ng

e vi de nc e .   Se e  By r d v .  Hal l ,  847 S. W. 2d 208,  210- 11 ( Te nn.  1993) .  
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I f ,  a f t e r  a ppl yi ng t hi s  s t a nda r d,  we  f i nd t ha t  t he r e  a r e  no

ge nui ne  i s s ue s  of  ma t e r i a l  f a c t  a nd t ha t  t he  movi ng pa r t y  i s

e nt i t l e d t o a  j udgme nt  a s  a  ma t t e r  of  l a w,  we  mus t  a f f i r m t he

gr a nt  of  s umma r y j udgme nt .  

The  ma t e r i a l  f a c t s  a r e  undi s put e d i n  t hi s  c a s e ,  a nd a r e

a s  out l i ne d i n  s e c t i on I  a bove .   The  onl y ge nui ne  i s s ue  a s s e r t e d

i n J e s s i ng’ s  br i e f  a s  be i ng one  of  “ f a c t ”  i s  “ whe t he r  t he

e xi s t i ng s ubr oga t i on c l a i ms  f a l l  wi t hi n t he  i nde mni f yi ng c l a us e . ”  

Thi s  i s  not  a n i s s ue  of  f a c t ,  but  r a t he r  a  l e ga l  que s t i on t o  be

de t e r mi ne d by a n a na l ys i s  of  t he  undi s put e d f a c t s ,  i nc l udi ng t he

s e t t l e me nt  a gr e e me nt .   Thus ,  our  i nqui r y i s  whe t he r  Va nl i ne r  i s

e nt i t l e d t o r e l i e f  a s  a  ma t t e r  of  l a w.   

I I I

The  pa r t i e s  a r e  i n  a gr e e me nt  t ha t  Te nne s s e e ’ s  doc t r i ne

of  l e x  l oc i  c ont r ac t us  ma nda t e s  t he  a ppl i c a t i on of  t he

s ubs t a nt i ve  l a w of  Ge or gi a  i n  t hi s  c a s e .   Ohi o Cas .  I ns .  Co.  v .

Tr av e l e r s  I nde mni t y  Co. ,  493 S. W. 2d 465 ( Te nn.  1973) .   

Our  a na l ys i s  of  t hi s  c a s e  i s  gui de d a nd de t e r mi ne d by

t he  mos t  f unda me nt a l  pr i nc i pl e s  of  c ont r a c t  l a w.   As  a l wa ys ,  t he

t a s k i s  t o  de t e r mi ne  t he  t r ue  i nt e nt  of  t he  c ont r a c t i ng pa r t i e s ,

a nd t he  c e nt r a l  goa l  i s  t o e f f e c t ua t e  t ha t  i nt e nt .   Car s e l l o  v .

Touc ht on,  204 S. E. 2d 589,  591- 92 ( Ga .  1974) ,  Pe t e r s on v .  Fi r s t

Cl ay t on Bank & Tr us t  Co. ,  447 S. E. 2d 63,  65- 66 ( Ga . App.  1994) .  
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I n Ge or gi a ,  t hi s  a ppr oa c h i s  not  onl y ma nda t e d by t he  c ommon l a w,

i d. ,  but  a l s o by l e gi s l a t i ve  e na c t me nt :

The  c a r di na l  r ul e  of  c ons t r uc t i on i s  t o
a s c e r t a i n t he  i nt e nt i on of  t he  pa r t i e s .   I f
t ha t  i nt e nt i on i s  c l e a r  a nd i t  c ont r a ve ne s  no
r ul e  of  l a w a nd s uf f i c i e nt  wor ds  a r e  us e d t o
a r r i ve  a t  t he  i nt e nt i on,  i t  s ha l l  be  e nf or c e d
i r r e s pe c t i ve  of  a l l  t e c hni c a l  or  a r bi t r a r y
r ul e s  of  c ons t r uc t i on.

O. C. G. A.  §  13- 2- 3.

I n a s c e r t a i ni ng t he  i nt e nt  of  t he  pa r t i e s ,  t he  f i r s t

s our c e  t o  whi c h t he  c our t s  r e s or t  i s  t he  l a ngua ge  of  t he  c ont r a c t

i t s e l f .   Ge or gi a  c a s e l a w c l e a r l y  de mons t r a t e s  t he  ge ne r a l  r ul e

t ha t  i f  a  c ont r a c t ’ s  l a ngua ge  i s  una mbi guous ,  t he  c our t  wi l l  not

l ook be yond t ha t  l a ngua ge :

Whe r e  t he  t e r ms  of  a  c ont r a c t  a r e  pl a i n a nd
una mbi guous ,  no c ons t r uc t i on i s  r e qui r e d or
e ve n pe r mi t t e d.   Jone s  v .  Bar ne s ,  170 Ga . App.
762,  765,  318 S. E. 2d 164 ( 1984) .   The
e xi s t e nc e  or  none xi s t e nc e  of  a mbi gui t y  i n  a
c ont r a c t  i s  a  que s t i on of  l a w f or  t he  c our t .  
Fos he e  v .  Har r i s ,  170 Ga . App.  394,  395,  317
S. E. 2d 548 ( 1984) .

He y man v .  Fi nanc i al  Pr ope r t i e s  De v e l ope r s ,  I nc . ,  332 S. E. 2d 893,

895 ( Ga . App.  1985) ;  s e e  al s o Har t l e y - Se l v e y  v .  Har t l e y ,  410

S. E. 2d 118,  119- 20 ( Ga .  1991) ;  Re e d v .  Cr own Ct r .  Mgmt .  Co. ,  326

S. E. 2d 825,  826 ( Ga . App.  1985)  ( “ No c ons t r uc t i on of  a n a gr e e me nt

i s  r e qui r e d or  e ve n pe r mi t t e d whe n t he  l a ngua ge  e mpl oye d by t he
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pa r t i e s  i s  pl a i n,  una mbi guous ,  a nd c a pa bl e  of  onl y one  r e a s ona bl e

c ons t r uc t i on. ” ) .   

Ke e pi ng t he s e  ge ne r a l  pr i nc i pl e s  i n  mi nd,  we  t ur n t o

t he  l a ngua ge  of  t he  “ I nde mni f yi ng Re l e a s e ”  s i gne d by J e s s i ng a nd

r e l i e d upon by Va nl i ne r .   We  f i nd t he  i mpor t  of  t hi s  l a ngua ge

c r ys t a l  c l e a r .   I f  St a t e  Fa r m or  Cot t on St a t e s  pur s ue d a

s ubr oga t i on c l a i m a ga i ns t  Va nl i ne r  f or  pa yme nt s  ma de  on a c c ount

of  i nj ur i e s  s us t a i ne d by J e s s i ng i n  t he  a c c i de nt ,  J e s s i ng a gr e e d

t o i nde mni f y Va nl i ne r  f or  t he  pa yme nt  of  t hos e  c l a i ms ,  i n

c ons i de r a t i on of  t he  $250, 000 r e c e i ve d f r om Va nl i ne r  i n

s e t t l e me nt  of  he r  ne gl i ge nc e  c l a i m.   Tha t ,  of  c our s e ,  i s

pr e c i s e l y wha t  ha ppe ne d- - St a t e  Fa r m a nd Cot t on St a t e s  e a c h f i l e d

a  l a ws ui t  s e e ki ng pa yme nt  of  i t s  s ubr oga t i on i nt e r e s t  f or  t he

pa yme nt s  ma de  by i t  i n  s a t i s f a c t i on of  J e s s i ng’ s  no- f a ul t

i ns ur a nc e  c l a i m.   Tha t  t he  t wo i ns ur a nc e  c ompa ni e s  we r e

s pe c i f i c a l l y  na me d i n  t he  a gr e e me nt ,  t o  t he  e xc l us i on of  a l l

ot he r s ,  l e a ds  t o  t he  c onc l us i on t ha t  Va nl i ne r  wa s  we l l  a wa r e  of

t he  pos s i bl e  s ubr oga t i on c l a i ms  be f or e  i t  s e t t l e d J e s s i ng’ s

ne gl i ge nc e  l a ws ui t .   I n  f a c t ,  t he  r e c or d c ont a i ns  a  l e t t e r  f r om

Cot t on St a t e s  t o  a  r e pr e s e nt a t i ve  of  Va nl i ne r ,  da t e d Fe br ua r y 22,

1991,  whi c h ma ke s  t hi s  c onc l us i on i ne s c a pa bl e :

Thi s  i s  a  f ol l ow up t o  my c onve r s a t i on wi t h
you on Fe br ua r y 21,  1991,  r e ga r di ng t he
s t a t us  of  [ J e s s i ng’ s ]  c l a i m.   You ha ve
a dvi s e d t ha t  t he  c l a i m i s  s t i l l  i n
l i t i ga t i on.  .  . You f ur t he r  a dvi s e d t ha t  you
wi l l  pr ot e c t  our  i nt e r e s t  whi c h i s  i n  t he
a mount  of  $20. 000. 00.
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We  f i nd t he  l a ngua ge  of  t he  “ I nde mni f yi ng Agr e e me nt ”  t o  be

wi t hout  a mbi gui t y ,  a nd f a i r l y  dr a f t e d t o  a ddr e s s  t he  e xa c t

c ont i nge nc y whi c h e ve nt ua l l y  di d oc c ur - - t he  f i l i ng of  s ubr oga t i on

c l a i ms  by St a t e  Fa r m a nd Cot t on St a t e s  a ga i ns t  Va nl i ne r .   The

pa r t i e s  i nt e nde d t o  pr ovi de  a  me c ha ni s m- - i nde mni f i c a t i on- - t ha t

woul d a s s ur e  Va nl i ne r  t ha t  i t  woul d pa y not hi ng be yond i t s

$250, 000 pa yme nt  t o  J e s s i ng a s  a  r e s ul t  of  he r  i nj ur i e s .

J e s s i ng a r gue s ,  howe ve r ,  t ha t  t o  e nf or c e  t he

“ I nde mni f yi ng Re l e a s e ”  s i gne d by he r  woul d be  i n  vi ol a t i on of  t he

pr i nc i pl e ,  we l l - r e c ogni z e d i n Ge or gi a ,  t ha t  

c ont r a c t ua l  i nde mni t i e s  do not  e xt e nd t o
l os s e s  c a us e d by a n i nde mni t e e ’ s  own
ne gl i ge nc e  unl e s s  t he  c ont r a c t  e xpr e s s l y
s t a t e s  t ha t  t he  ne gl i ge nc e  of  t he  i nde mni t e e
i s  c ove r e d.

Al l s t at e  I ns .  Co.  v .  Ci t y  of  At l ant a,  415 S. E. 2d 308,  309

( Ga . App.  1992) ,  quot i ng Sout he r n R.  Co.  v .  Uni on Camp Cor p. ,  353

S. E. 2d 519 ( Ga . App.  1987) .   J e s s i ng r e l i e s  pr i ma r i l y  upon t he

Al l s t at e  de c i s i on,  c i t i ng a l s o t he  c a s e s  of  Se aboar d Coas t  Li ne

R.  Co.  v .  Uni on Camp Cor p. ,  243 S. E. 2d 631 ( Ga . App.  1978) ,  a nd

Ge or gi a St at e  Te l e phone  Co.  v .  Sc ar bor o,  251 S. E. 2d 309 ( Ga . App.

1978) .   

We  f i nd t he s e  c a s e s  di s t i ngui s ha bl e  a nd t hus

i na ppl i c a bl e  t o  t he  c a s e  a t  ba r .   I n  e a c h of  t he  t hr e e  c a s e s ,  t he
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l a ngua ge  i n  t he  a gr e e me nt  on whi c h t he  i nde mni t e e  r e l i e d wa s

br oa d a nd ge ne r a l .   I n  Al l s t at e ,  t he  i nde mni t y l a ngua ge  wa s  a s

f ol l ows :

t he  unde r s i gne d f ur t he r  c ove na nt s  a nd a gr e e s
t o i nde mni f y a nd hol d ha r ml e s s  t he
[ i nde mni t e e ] ,  i t s  of f i c e r s ,  a ge nt s ,  s e r va nt s
a nd e mpl oye e s ,  f r om a ny a nd a l l  c l a i ms ,
da ma ge s  or  c os t s  whi c h t he  [ i nde mni t e e ] ,  i t s
of f i c e r s ,  s e r va nt s  a nd e mpl oye e s ,  ma y be
c a l l e d upon t o  ma ke  a s  a  r e s ul t  of  t he  e ve nt
he r e i nbe f or e  r e f e r r e d t o .

Al l s t at e ,  415 S. E. 2d a t  309.   The  i nde mni t y l a ngua ge  i n  t he  ot he r

c a s e s  wa s  a l s o qui t e  br oa d a nd a l l - e nc ompa s s i ng.   Se aboar d Coas t

Li ne  R.  Co. ,  243 S. E. 2d a t  632- 33 ( r e qui r i ng i nde mni f i c a t i on f or

“ a ny a nd a l l  l os s ” ) ;  Ge or gi a St at e  Te l e phone  Co. ,  251 S. E. 2d a t

310 ( r e qui r i ng i nde mni f i c a t i on f or  “ a l l  c l a i ms  a nd s ui t s  f or

i nj ur y or  da ma ge  t o  a ny pe r s on or  pr ope r t y wha t s oe ve r .  .  . ” ) .  

Be c a us e  of  t he  l a c k of  s pe c i f i c i t y  i n  t he  a gr e e me nt s  a nd t he i r

f a i l ur e  t o  e xpr e s s l y a ddr e s s  i nde mni f i c a t i on f or  a c t s  of

ne gl i ge nc e  on t he  i nde mni t e e ’ s  pa r t ,  t he  c our t s  i n  e a c h of  t he

a bove  c a s e s  r e f us e d t o  f i nd t he  i nde mni t or  l i a bl e  f or  s uc h

ne gl i ge nt  a c t s .

As  we  ha ve  a l r e a dy not e d,  t he r e  i s  no s uc h f a i l ur e  of

s pe c i f i c i t y  he r e .   The  pa r t i e s  e xpr e s s l y a gr e e d by t he i r  c ont r a c t

t ha t  J e s s i ng woul d i nde mni f y Va nl i ne r  i n  t he  s pe c i f i c  e ve nt  he r

no- f a ul t  i ns ur e r s  pur s ue d t he i r  s ubr oga t i on r i ght s  f or  mone y

pr e vi ous l y pa i d on he r  no- f a ul t  c l a i ms .   To t he  e xt e nt  t ha t  t he
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a gr e e me nt  c a n be  c ha r a c t e r i z e d a s  one  r e qui r i ng i nde mni t y f or  t he

ne gl i ge nt  a c t s  of  Br own,  Va nl i ne r ’ s  i ns ur e d,  we  not e  t ha t  J e s s i ng

c oul d not  ha ve  c onc e i va bl y unde r s t ood t he  a gr e e me nt  t o  r e qui r e

i nde mni f i c a t i on f or  a nyt hi ng e l s e .   He r  i ni t i a l  t or t  l a ws ui t  wa s

f or  ne gl i ge nc e ,  a nd t he  a gr e e me nt  a t  i s s ue  wa s  t he  one

me mor i a l i z i ng t he  s e t t l e me nt  of  t he  ne gl i ge nc e  s ui t .   Thus ,  a n

a ppl i c a t i on of  t he  ge ne r a l  r ul e  i n  Al l s t at e  t o  t hi s  c a s e  woul d

vi t i a t e  t he  c l e a r  i nt e nt  of  t he  pa r t i e s  a nd r e nde r  i ne f f e c t i ve

a nd s upe r f l uous  t he  e nt i r e  i nde mni t y por t i on of  t he  a gr e e me nt .  

Thi s  we  de c l i ne  t o  do.

Fi na l l y ,  J e s s i ng a r gue s  t ha t  t he  l a ngua ge  of  t he

“ I nde mni f yi ng Re l e a s e ”  s houl d be  c ons t r ue d s o a s  not  t o  i nc l ude

t he  s ubr oga t i on c l a i ms  by St a t e  Fa r m a nd Cot t on St a t e s ,  be c a us e

t he  a gr e e me nt  r e qui r e d i nde mni f i c a t i on f or  “ l os s  f r om a ny f ur t he r

c l a i ms ,  de ma nds  or  a c t i ons  t ha t  ma y he r e af t e r  a t  a ny t i me  be  ma de

or  br ought .  .  . ”  ( e mpha s i s  a dde d) .   J e s s i ng a r gue s  t ha t  a  pr ope r

i nt e r pr e t a t i on of  t he  wor ds  “ f ur t he r ”  a nd “ he r e a f t e r ”  me a ns  t he

c ont r a c t  c ove r e d onl y t hos e  c l a i ms  of  whi c h Va nl i ne r  wa s  not

a wa r e  a t  t he  t i me  of  t he  a gr e e me nt ,  a nd s i nc e  Va nl i ne r  kne w of

t he  pos s i bl e  s ubr oga t i on i nt e r e s t s  of  St a t e  Fa r m a nd Cot t on

St a t e s ,  t he y s houl d not  be  i nc l ude d unde r  t he  a gr e e me nt .   We  f i nd

t hi s  s e ma nt i c a l  a r gume nt  t o  be  s pe c i ous  a nd e nt i r e l y  wi t hout

me r i t .   I t  i s  c l e a r  t ha t  t he  s ubr oga t i on i nt e r e s t s  known t o t he

pa r t i e s  be f or e  t he  a gr e e me nt  wa s  s i gne d we r e  t he  pr e c i s e  one s

c ont e mpl a t e d by t ha t  doc ume nt .   As  pr e vi ous l y i ndi c a t e d,  t he

pa r t i e s  i nt e nde d t o  pr ovi de  t ha t  Va nl i ne r ’ s  e xpos ur e  f or
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J e s s i ng’ s  i nj ur i e s  woul d be  c a ppe d a t  $250, 000.   I n  or de r  t o  do

t hi s ,  t he  pa r t i e s  a ddr e s s e d t he  pot e nt i a l  s ubr oga t i on c l a i ms  t ha t

e a c h of  t he  pa r t i e s  kne w we r e  “ out  t he r e . ”

 For  t he  a f or e me nt i one d r e a s ons ,  we  a f f i r m t he  j udgme nt

of  t he  t r i a l  c our t .   Thi s  c a s e  i s  r e ma nde d f or  t he  c ol l e c t i on

a s s e s s e d be l ow pur s ua nt  t o  a ppl i c a bl e  l a w.   Cos t s  on a ppe a l  a r e

t a xe d a nd a s s e s s e d t o  t he  a ppe l l a nt  a nd he r  s ur e t y.

                                     __________________________
                                     Cha r l e s  D.  Sus a no,  J r . ,  J .

CONCUR:

______________________________
He r s c he l  P.  Fr a nks ,  J .

______________________________
Wi l l i a m H.  I nma n,  Se ni or  J udge


