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I N THE COURT OF APPEALS OF TENNESSEE

WESTLAND WEST COMMUNI TY   )  C/ A NO.  03A01- 9511- CH- 00399
ASSOCI ATI ON,  BRI AN J OHN   )  KNOX COUNTY CHANCERY COURT
BAXTER,  GEORGE HANNYE,  J AMES   )
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DENNI G,   )

  )
Pl a i nt i f f s - Appe l l e e s ,  )

  )
  )  HONORABLE SHARON BELL,
  )  CHANCELLOR

v.   )  
  )
  )
  )
  )

KNOX COUNTY,  COMMI SSI ON OF KNOX )
COUNTY,  THOMAS M.  SCHRI VER,      )
J I MMY S.  DOSS,  MAURI CE W.  HI LL,  )  REVERSED

  )  COMPLAI NT DI SMI SSED
De f e nda nt s - Appe l l a nt s . )  REMANDED

COURTNEY N.  PEARRE of  BAKER,  DONELSON,  BEARMAN & CALDWELL,
Knoxvi l l e ,  f or  Appe l l a nt s  THOMAS M.  SCHRI VER,  J I MMY S.  DOSS,  a nd
MAURI CE W.  HI LL

MI CHAEL W.  MOYERS,  Se ni or  De put y La w Di r e c t or  of  t he  KNOX COUNTY
LAW DEPARTMENT,  Knoxvi l l e ,  f or  Appe l l a nt s  KNOX COUNTY a nd
COMMI SSI ON OF KNOX COUNTY

G.  W.  MORTON,  J R. ,  of  MORTON & MORTON,  Knoxvi l l e ,  f or  Appe l l e e s

O P I  N I  O N

Sus a no,  J .
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T.C.A. § 13-7-105 provides, in pertinent part, as follows:

(a) The county legislative body may from time to time
amend the number, shape, boundary, area or any
regulation of or within any district or districts or
any other provision of any zoning ordinance; but any
such amendment shall not be made or become effective
unless the same be first submitted for approval,
disapproval or suggestions to the regional planning
commission of the region in which the territory
covered by the ordinance is located, and, if such
regional planning commission disapproves within thirty
(30) days after such submission, such amendment shall
require the favorable vote of a majority of the entire
membership of the county legislative body.
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Thi s  c a s e  i nvol ve s  t he  r e z oni ng of  s ome  16. 8 a c r e s  of

pr ope r t y l oc a t e d i n  t he  nor t hwe s t  qua dr a nt  of  t he  i nt e r s e c t i on of

Pe l l i s s i ppi  Pa r kwa y a nd We s t l a nd Dr i ve  i n  Knox Count y.   The

Commi s s i on of  Knox Count y ( Count y Commi s s i on) ,  t he  l e gi s l a t i ve

br a nc h of  t he  gove r nme nt  of  Knox Count y,  r e z one d t he  s ubj e c t

t r a c t  f r om Agr i c ul t ur a l  ( A)  t o Pl a nne d Comme r c i a l  ( PC) .   I n

r e s pons e  t o  a  c ompl a i nt  f i l e d by a  ne i ghbor hood a s s oc i a t i on a nd

r e s i de nt s  of  s ur r oundi ng ne i ghbor hoods ,  t he  Cha nc e l l or ,  f ol l owi ng

a  non- j ur y he a r i ng,  he l d t ha t  t he  pa r t i e s  who s ought  t he  r e z oni ng

ha d f a i l e d t o  c ompl y wi t h T. C. A.  §  13- 7- 105 1.   She  c onc l ude d t ha t

t he  r e z oni ng wa s  “ voi d a nd of  no e f f e c t . ”   Knox Count y,  t he

Count y Commi s s i on,  a nd t he  pa r t i e s  s e e ki ng t o  r e z one  t he  s ubj e c t

pr ope r t y,  a ppe a l ,  c ont e ndi ng t ha t  t he  Cha nc e l l or  e r r e d,  a s  a

ma t t e r  of  l a w,  i n  voi di ng t he  Count y Commi s s i on’ s  de c i s i on t o

r e z one  t he  pr ope r t y.   The  pl a i nt i f f s ,  on t he  ot he r  ha nd,  ur ge  us

t o s us t a i n t he  Cha nc e l l or ’ s  a c t i on on t he  T. C. A.  §  13- 7- 105

i s s ue .   I n t he  a l t e r na t i ve ,  t he y a r gue  t ha t  t he  a c t i on of  t he

Count y Commi s s i on s houl d be  nul l i f i e d be c a us e  t ha t  body wa s  not

a ut hor i z e d t o  a c t ,  a s  i t  a dmi t t e dl y di d,  “ by a  s i ngl e  vot e
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The other individual defendants in this case, Jimmy S. Doss and Maurice

W. Hill, are reflected on the rezoning application as the holders of an option
to purchase the subject property.

3
The application also sought to rezone other property in the area of the

Pellissippi Parkway-Westland Drive interchange.  Those rezoning requests are
not at issue on this appeal.

4
The MPC is the regional planning commission for Knox County.
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pa s s a ge  of  a  r e s ol ut i on r a t he r  t ha n pa s s a ge  on t wo vot e s  of  a n

or di na nc e . ”

I

The  r e l e va nt  f a c t s  a r e  not  i n  di s put e .   On Fe br ua r y 2,

1994,  t he  a ppe l l a nt  Thoma s  M.  Sc hr i ve r 2 f i l e d a  r e z oni ng

a ppl i c a t i on 3 wi t h  t he  Knoxvi l l e - Knox Count y Me t r opol i t a n Pl a nni ng

Commi s s i on ( MPC) 4 s e e ki ng t o  r e z one  t he  s ubj e c t  t r a c t  f r om A t o

Shoppi ng Ce nt e r  ( SC) .   On Ma r c h 10,  1994,  t he  MPC de ni e d t he

r e que s t e d c ha nge  by a  vot e  of  8- 0.   On Apr i l  11,  1994,  Sc hr i ve r

a ppe a l e d t he  MPC’ s  de c i s i on t o  t he  Count y Commi s s i on.

The  Count y Commi s s i on c ons i de r e d Sc hr i ve r ’ s  a ppl i c a t i on

a t  a  he a r i ng on Ma y 23,  1994.   At  t ha t  he a r i ng,  Sc hr i ve r ’ s

r e pr e s e nt a t i ve  or a l l y  a s ke d t he  Count y Commi s s i on t o  r e z one  t he

pr ope r t y t o  PC r a t he r  t ha n SC.   By a  vot e  of  12- 7,  t he  Count y

Commi s s i on r e z one d Sc hr i ve r ’ s  pr ope r t y f r om A t o PC.

The  Cha nc e l l or  he l d t ha t  whe n Sc hr i ve r  c ha nge d hi s

r e que s t  f r om SC t o PC,  he  wa s  r e qui r e d t o  r e s ubmi t  hi s  r e z oni ng
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r e que s t  t o  MPC,  c i t i ng T. C. A.  §  13- 7- 105.   I n  s o hol di ng,  t he

Cha nc e l l or  obs e r ve d:

Thi s  Cour t  c a nnot  be l i e ve  t ha t  t he  onl y t e s t
i s  whe t he r  t he  MPC r e c omme nda t i on woul d be
t he  s a me ,  but  be l i e ve s  t he  que s t i on a t  t hi s
s t a ge  s houl d a l s o be  whe t he r  t he  de c i s i on of
t he  Count y Commi s s i on mi ght  be  a f f e c t e d,
ba s e d on di f f e r e nt  i nf or ma t i on or  s ugge s t i ons
a f f or de d i t .

Si nc e  t he  Count y Commi s s i on i s  not  bound by
t he  f i ndi ngs  of  t he  MPC,  t he  Cour t  c a n onl y
s ur mi s e  t ha t  i t  i s  not  onl y t he  de c i s i on of
t he  MPC,  b ut  a l s o t he  r a t i ona l e  of  t he  MPC,
t ha t  i s  i mpor t a nt .

The  r a t i ona l e  of  t he  MPC,  whe n c onf r ont e d
wi t h a n a ppl i c a t i on f or  Pl a nne d Comme r c i a l  a s
a ppr ove d [ s i c ]  t o  Shoppi ng Ce nt e r ,  c a nnot  be
pr e s ume d t o  be  t he  s a me .

We  di s a gr e e  wi t h t he  Cha nc e l l or ’ s  r e a s oni ng.

 I I

Our  r e vi e w i s  de  nov o .   Rul e  13( d) ,  T. R. A. P.   Si nc e  t he

f a c t s  a r e  not  i n  di s put e ,  we  a r e  pr e s e nt e d wi t h a  pur e  que s t i on

of  l a w.   The r e f or e ,  t he  r e c or d of  t he  pr oc e e di ngs  be l ow c ome s  t o

us  wi t hout  a  pr e s umpt i on of  c or r e c t ne s s .   Pr e s l e y  v .  Be nne t t ,  860

S. W. 2d 857,  859- 60 ( Te nn.  1993) ;  Uni on Car bi de  Cor por at i on v .

Huddl e s t on,  854 S. W. 2d 87,  91 ( Te nn.  1993) .

A c ount y l e gi s l a t i ve  body i s  “ ve s t e d wi t h br oa d powe r s

t o e na c t  a nd t o  a me nd z oni ng r e gul a t i ons  gove r ni ng t he  us e  of
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l a nd. ”   Fal l i n v .  Knox Count y  Boar d of  Commi s s i one r s ,  656 S. W. 2d

338,  342 ( Te nn.  1983) .   A z oni ng de c i s i on by s uc h a  body i s  va l i d

“ ‘ i f  a ny pos s i bl e  r e a s on c a n be  c onc e i ve d t o  j us t i f y  i t . ’ ”   I d .

quot i ng f r om St at e  e x r e l .  SCA Che mi c al  Was t e  Se r v i c e s ,  I nc .  v .

Koni gs be r g,  Te nne s s e e ,  636 S. W. 2d 430,  437 ( Te nn.  1982) .  

Howe ve r ,  t hi s  l i mi t e d s c ope  of  r e vi e w pr e s uppos e s  t ha t  t he

l e gi s l a t i ve  body ha s  a c t e d “ unde r  i t s  de l e ga t e d pol i c e  powe r s . ”  

Fal l i n,  656 S. W. 2d a t  342.   Se e  al s o Mc Cal l e n v .  Ci t y  of  Me mphi s ,

786 S. W. 2d 633 ( Te nn.  1990)  di f f e r e nt i a t i ng be t we e n “ s ubs t a nt i ve

a s  oppos e d t o  pr oc e dur a l  i s s ue s . ”   I d .  a t  640.

The  i s s ue  i n  t hi s  c a s e  i s  not  whe t he r  “ a ny pos s i bl e

r e a s on c a n be  c onc e i ve d t o  j us t i f y”  t he  r e z oni ng i n  t hi s  c a s e ,

Fal l i n a t  342;  but  r a t he r  whe t he r  t he  r e z oni ng a ppl i c a t i on wa s

pur s ue d i n  c ompl i a nc e  wi t h T. C. A.  §  13- 7- 105.   Tha t  s t a t ut e

r e qui r e s  t ha t  be f or e  a ny a me ndme nt  t o  a  z oni ng or di na nc e  i s  “ ma de

or  be c ome [ s ]  e f f e c t i ve , ”  i t  mus t  “ f i r s t  [ be ]  s ubmi t t e d f or

a ppr ova l ,  di s a ppr ova l  or  s ugge s t i ons  t o  t he  r e gi ona l  pl a nni ng

c ommi s s i on, ” - - i n t hi s  c a s e ,  t he  MPC.   Thi s  r e qui r e me nt  ha s  be e n

he l d by us  t o  be  ma nda t or y.   St at e  e x r e l .  Br owni ng- Fe r r i s

I ndus t r i e s  of  Te nne s s e e ,  I nc .  v .  Boar d of  Commi s s i one r s  of  Knox

Count y ,  806 S. W. 2d 181,  188 ( Te nn.  App.  1990) .   The  Supr e me  Cour t

ha s  r e a c he d t he  s a me  c onc l us i on wi t h r e s pe c t  t o  a  s t a t ut e  wi t h

s i mi l a r  l a ngua ge  a nd i de nt i c a l  i mpor t .   Hol dr e dge  v .  Ci t y  of

Cl e v e l and ,  402 S. W. 2d 709,  712- 13 ( Te nn.  1966) .
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T.C.A. §  13-7-204 provides as follows:

The zoning ordinance, including the maps, may from
time to time be amended; but no amendment shall become
effective unless it is first submitted to and approved
by the planning commission or, if disapproved,
receives the favorable vote of a majority of the
entire membership of the chief legislative body.
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I n t he  i ns t a nt  c a s e ,  Sc hr i ve r  f i r s t  s ubmi t t e d hi s

r e z oni ng r e que s t  t o  t he  MPC a s  r e qui r e d by T. C. A.  §  13- 7- 105;

howe ve r ,  a t  t he  t i me  t he  a ppl i c a t i on wa s  f i l e d wi t h t ha t  body a nd

a t  t he  t i me  i t  wa s  c ons i de r e d by MPC,  t he  r e que s t e d r e z oni ng wa s

t o SC.   By t he  t i me  t he  ma t t e r  r e a c he d t he  Count y Commi s s i on,  t he

r e que s t  ha d be e n c ha nge d t o  s e e k a  r e z oni ng t o  a not he r  c omme r c i a l

z one ,  i . e . ,  PC.   The  que s t i on t he n i s  s qua r e l y pr e s e nt e d:  di d t he

c ha nge  f r om SC t o PC r e qui r e  t ha t  t he  a ppl i c a t i on be  r e s ubmi t t e d

t o t he  MPC be f or e  Count y Commi s s i on c oul d a c t  upon i t ?   Bot h

s i de s  f i nd t he  a ns we r  t o  t ha t  que s t i on i n  t he  c a s e  of  Wi l gus  v .

Ci t y  of  Mur f r e e s bor o ,  532 S. W. 2d 50 ( Te nn.  App.  1975)  ( Dr owot a ,

J . )   I t  i s  t o  t ha t  c a s e  t ha t  we  now t ur n f or  gui da nc e .

I n  Wi l gus ,  t he  Mi ddl e  Se c t i on of  t hi s  c our t  c ons t r ue d a

s t a t ut e  ( now c odi f i e d a t  T. C. A.  §  13- 7- 204 5)  s i mi l a r  t o T. C. A.  §

13- 7- 105.   The  r e gi ona l  pl a nni ng c ommi s s i on i n  t ha t  c a s e

r e c omme nde d a  z oni ng c ha nge  t o  pe r mi t  a  s hoppi ng c e nt e r .   The

Mur f r e e s bor o Ci t y Counc i l  a ppr ove d t he  c ha nge  but  modi f i e d i t  t o

r e qui r e  t ha t  a  por t i on of  t he  pr ope r t y be  r e move d f r om t he

de s c r i pt i on of  t he  r e z one d t r a c t .   The  pr ope r t y owne r  ha d a gr e e d

t o pl a nt  t r e e s  i n  t he  r e move d “ buf f e r  z one ”  t o  s hi e l d a dj a c e nt

r e s i de nt i a l  pr ope r t y f r om t he  s hoppi ng c e nt e r .
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Metropolitan Government of Nashville and Davidson County v. Mitchell,

et al., an unreported opinion of the Court of Appeals, Middle Section, at
Nashville, filed August 30, 1974.
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The  c our t  i n  Wi l gus  he l d t ha t  t he  c ha nge  unde r t a ke n by

t he  Ci t y Counc i l  di d not  r e qui r e  t ha t  t he  r e z oni ng a ppl i c a t i on be

r e s ubmi t t e d,  de s pi t e  t he  l a ngua ge  of  T. C. A.  §  13- 7- 204 pr ovi di ng

t ha t  “ no  a me ndme nt  s ha l l  be c ome  e f f e c t i ve  unl e s s  i t  i s  f i r s t

s ubmi t t e d t o  a nd a ppr ove d by t he  pl a nni ng c ommi s s i on or ,  i f

di s a ppr ove d,  r e c e i ve s  t he  f a vor a bl e  vot e  of  a  ma j or i t y  of  t he

e nt i r e  me mbe r s hi p of  t he  c hi e f  l e gi s l a t i ve  body. ”   ( Empha s i s

a dde d) .   I n  a ddr e s s i ng t he  t ype  of  z oni ng a ppl i c a t i ons  t ha t  ha d

t o be  r e s ubmi t t e d,  t he  c our t  i n  Wi l gus  opi ne d a s  f ol l ows :

I f  a  pr opos e d z oni ng or di na nc e  i s  a me nde d s o
s ubs t a nt i a l l y t ha t  a  ne w pr opos a l  i s ,  i n
e f f e c t ,  c r e a t e d we  t hi nk i t  c l e a r  t ha t  .  .  .
t he  s t a t e  s t a t ut e  .  .  .  r equi r e [ s ]  i t  t o be
s ubmi t t e d t o  t he  pl a nni ng c ommi s s i on f or  i t s
c ons i de r a t i on be f or e  t he  muni c i pa l
l e gi s l a t i ve  body ma y f i na l l y  a c t  upon i t .   To
hol d ot he r wi s e  woul d de f e a t  t he  c l e a r  i nt e nt
of  t he  s t a t ut or y r e qui r e me nt  t ha t  t he
l e gi s l a t i ve  body ha ve  a va i l a bl e ,  be f or e  i t
a c t s ,  t he  r e c omme nda t i ons  of  t he  c ommi s s i on.
.  .  .

The  pur pos e  of  r e qui r i ng s ubmi s s i on t o  t he
pl a nni ng c ommi s s i on i s  t o  gi ve  t he
l e gi s l a t i ve  body t he  a dva nt a ge  of  t he
c ommi s s i on’ s  e xpe r t i s e  on l a nd us e  pl a nni ng
wi t h r e s pe c t  t o t he  pr opos a l  t ha t  i t  mus t
e i t he r  a dopt  or  r e j e c t .   A r e vi s i on i n a
pr opos e d z oni ng or di na nc e  t ha t  woul d not ,
unde r  Mi t c he l l 6,  c r e a t e  a  ne w bi l l  ma nda t i ng
pa s s a ge  f or  t he  r e qui s i t e  numbe r  of  da ys
unde r  a n a ppl i c a bl e  c ha r t e r  or  s t a t ut e ,  mi ght
ne ve r t he l e s s  be  s o i mpor t a nt  a s  t o  r e qui r e
r e s ubmi s s i on of  t he  pr opos a l  t o  t he
c ommi s s i on.   The  t e s t  i s  whe t he r  t he  r e vi s i on
i s  s o s ubs t a nt i a l  a s  t o  c r e a t e  a  s t r ong
pr oba bi l i t y  t ha t  t he  c ommi s s i on’ s
r e c omme nda t i on woul d ha ve  be e n a f f e c t e d by
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t he  r e vi s i on.   I f  t he  c ha nge  i s  bot h
i nc ons e que nt i a l  a nd pr oduc e s  no de t r i me nt a l
e f f e c t s  t o  t hos e  who woul d oppos e  i t ,  t he n
t he  r e vi s e d pr opos a l  i s  not  r e qui r e d t o  be
r e s ubmi t t e d.

The  l a wma ki ng powe r s  of  t he  muni c i pa l i t y
be i ng ve s t e d i n  i t s  gove r ni ng body,  t he r e  i s
no r e qui r e me nt  t ha t  i t  a bi de  by t he
c ommi s s i on’ s  s ugge s t i ons .   I t  i s  r e qui r e d,
howe ve r ,  t ha t  i t  ha ve  be f or e  i t  t hos e
s ugge s t i ons  whe n i t  a c t s .

Wi l gus ,  532 S. W. 2d a t  53- 54.

I t  i s  t r ue  t ha t  t he  r e z oni ng a ppr ove d by t he  Count y

Commi s s i on wa s  di f f e r e nt  f r om t ha t  pr e s e nt e d t o  MPC.   For

e xa mpl e ,  Pl a nne d Comme r c i a l  pe r mi t s  e xt e ns i ve  c omme r c i a l  s e r vi c e s

a nd l i ght  di s t r i but i on c e nt e r s ;  t he  Shoppi ng Ce nt e r  z one  i s

l i mi t e d t o r e t a i l  us e s .   The  l a t t e r  z one  l i mi t s  t he  he i ght  of

bui l di ngs  t o  t hr e e  s t or i e s ;  unde r  Pl a nne d Comme r c i a l ,  t he y ma y

e xc e e d f our  or  mor e  s t or i e s .   Howe ve r ,  i t  i s  c l e a r  t ha t  bot h

z one s  a r e  c omme r c i a l  i n  na t ur e .   About  t hi s ,  t he r e  c a n be  no

doubt .

Whe n Sc hr i ve r  a s ke d t ha t  hi s  pr ope r t y be  r e z one d t o

Shoppi ng Ce nt e r ,  t he  s t a f f  of  t he  MPC r e c omme nde d t ha t  t he

r e que s t  be  de ni e d.   Si gni f i c a nt l y ,  i t  d i d  s o i n  a  wa y t ha t

c l e a r l y r e f l e c t e d i t s  opi ni on t ha t  any  c omme r c i al  z one ,  b e  i t

Shoppi ng Ce nt e r ,  Pl a nne d Comme r c i a l ,  or  s ome  ot he r  c omme r c i a l

z one ,  wa s  c ont r a r y t o  t he  ge ne r a l  z oni ng pl a n t ha t  ha d e a r l i e r

be e n a dopt e d by t he  Count y Commi s s i on f or  t he  a r e a  i n  whi c h t he
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s ubj e c t  pr ope r t y wa s  l oc a t e d.   Thi s  c a n be  gl e a ne d f r om t he

r e por t  of  t he  MPC s t a f f  t o  t he  MPC r e ga r di ng Sc hr i ve r ’ s

a ppl i c a t i on:

Thi s  pr ope r t y i s  wi t hi n t he  s t udy a r e a
e xa mi ne d a s  pa r t  of  t he  Pe l l i s s i ppi  Pa r kwa y
Ext e ns i on Cor r i dor  St udy ( 9/ 88) .   Thi s  s t udy,
whi c h a me nde d t he  Sout hwe s t  Knox Count y
Se c t or  Pl a n ,  pr opos e d t ha t  l ow de ns i t y
r e s i de nt i a l  ( 1  t o  5  du/ a c  [ dwe l l i ng uni t s  pe r
a c r e ] )  be  de ve l ope d a r ound t he  Pe l l i s s i ppi
Pa r kwa y/ We s t l a nd Dr .  i nt e r c ha nge .  .  .

*     *     *

Shoppi ng Ce nt e r  z oni ng i s  pr opos e d f or  Tr a c t
1.   The  s t udy s t i pul a t e d t ha t  c omme r c i a l  us e s
a t  We s t l a nd Dr .  s houl d onl y be  c ons i de r e d a s
pa r t  of  t he  pr ovi s i on of  t he  PR [ Pl a nne d
Re s i de nt i a l ]  z one  whi c h pe r mi t s  one  a c r e  of
c omme r c i a l  de ve l opme nt  f or  e ve r y 100 uni t s  of
r e s i de nt i a l  us e .   Suc h c omme r c i a l  us e  s houl d
a l s o be  i nt e gr a t e d i n  t he  ove r a l l  pl a n f or
t he  r e s i de nt i a l  de ve l opme nt  a nd mus t  be
a ppr ove d a s  pa r t  of  a  de ve l opme nt  pl a n.   A
s hoppi ng c e nt e r  de ve l ope d on Tr a c t  1  a s
pr opos e d by t he  de ve l ope r  c oul d ge ne r a t e  a s
ma ny a s  8 , 967 t r i ps  pe r  da y.   Adde d t o  t he
1, 669 t r i ps  whi c h c oul d be  ge ne r a t e d f r om
me di um de ns i t y  de ve l opme nt  on Tr a c t  2 ,  a nd
ove r  1 , 300 t r i ps  f r om a  r e l a t e d r e z oni ng ( 3-
L- 94- RZ) ,  t h i s  c omme r c i a l  t r a f f i c  woul d
f ur t he r  bur de n t he  t r a f f i c  s ys t e m ne a r  t he
i nt e r c ha nge .

STAFF RECOMMENDATI ON:  DENY.   The  r e que s t s  f or
Shoppi ng Ce nt e r  a nd Pl a nne d Re s i de nt i a l
z oni ng a t  1  t o  10 uni t s  pe r  a c r e  a r e  c l e a r l y
c ont r a di c t or y t o  t he  a dopt e d Se c t or  Pl a n.  
The  pl a n pr opos e s  PR a t  5  uni t s  pe r  a c r e  a nd
pr ohi bi t s  c omme r c i a l  de ve l opme nt  e xc e pt  a s
a ppr ove d unde r  a  PR de ve l opme nt  pl a n.

Ba s e d on t he  s t a f f ’ s  br oad  de t e r mi na t i on t ha t  any  c omme r c i a l  z one

woul d be  c ont r a r y t o  t he  Sout hwe s t  Knox Count y Se c t or  Pl a n,  t he
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MPC vot e d t o  di s a ppr ove  Sc hr i ve r ’ s  c omme r c i a l  r e z oni ng r e que s t .  

The  mot i on a dopt e d by t ha t  body wa s  “ t o a ppr ove  t he  s t a f f

r e c omme nda t i on, ” - -  t he  one  t ha t  ha d s a i d a ny c omme r c i a l  z one  wa s

obj e c t i ona bl e .

Whi l e  t he  z one  a ppr ove d by t he  Count y Commi s s i on wa s

di f f e r e nt  f r om t ha t  a ddr e s s e d by t he  MPC,  t he  r a t i ona l e  of  t ha t

body- - t ha t  a  c omme r c i a l  z one  vi ol a t e d t he  Sout hwe s t  Knox Count y

Se c t or  Pl a n- - a ppl i e s  wi t h e qua l  f or c e  t o  t he  r e que s t  a c t e d upon

by t he  Count y Commi s s i on.   I n  e f f e c t ,  t he  r e que s t  ul t i ma t e l y

a ddr e s s e d by t he  Count y Commi s s i on wa s  a ns we r e d by MPC’ s  br oa d

r e s pons e  t o  t he  e a r l i e r  r e que s t .   Tha t  r e s pons e  c a n be

pa r a phr a s e d a s  f ol l ows :   ” We  wi l l  not  a ppr ove  a  c omme r c i a l  z one

i n t he  a r e a  of  t he  Pe l l i s s i ppi  Pa r kwa y- - We s t l a nd Dr i ve

i nt e r c ha nge  be c a us e  s uc h a  z one  i s  c ont r a r y t o  t he  Sout hwe s t  Knox

Count y Se c t or  Pl a n. ”   Wi l gus  t e a c he s  t ha t  onl y t hos e  r e vi s i ons

t ha t  a r e  “ s o s ubs t a nt i a l  a s  t o  c r e a t e  a  s t r ong pr oba bi l i t y  t ha t

t he  [ r e gi ona l  pl a nni ng]  c ommi s s i on’ s  r e c omme nda t i on woul d ha ve

be e n a f f e c t e d by t he  r e vi s i on, ”  mus t  be  r e s ubmi t t e d.   He r e ,  i t  i s

c l e a r ,  be yond a ny doubt ,  t ha t  upon r e s ubmi s s i on t he  MPC woul d

ha ve  r e s ponde d e xa c t l y  a s  i t  d i d  on t he  SC r e que s t .   Not hi ng ha d

c ha nge d.   A c omme r c i a l  z one  i n  t he  a r e a  c ont i nue d t o  be  c ont r a r y

t o t he  Sout hwe s t  Knox Count y Se c t or  Pl a n.   I t  c a n be  a r gue d,  a s

t he  a ppe l l e e s  do,  t ha t  t he  PC z one  i s  e ve n mor e  c omme r c i a l ,  a nd

he nc e  mor e  obj e c t i ona bl e  a s  f a r  a s  t he  Se c t or  Pl a n i s  c onc e r ne d.  

The r e  wa s  no r e a s on t o  go ba c k t o  t he  MPC.   The  c ha nge  wa s  not  s o
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s ubs t a nt i a l ,  as  t hat  c onc e pt  i s  de f i ne d i n  Wi l gus ,  a s  t o  e xpe c t

t ha t  t he  MPC’ s  r e c omme nda t i on woul d be  a f f e c t e d by i t .

I t  i s  t r ue  t ha t  Wi l gus  d i s c us s e s  whe t he r  r e s ubmi s s i on

i s  ne c e s s a r y i f  t he  c ha nge  ma de  by t he  l e gi s l a t i ve  body i s  bot h

“ i nc ons e que nt i a l ”  a nd wi t hout  a  “ de t r i me nt a l  e f f e c t [ ]  t o  t hos e

who woul d oppos e  i t . ”   I t  i s  a l s o t r ue  t ha t  t he  c ha nge  he r e  i s

a r gua bl y c ons e que nt i a l  a nd mor e  one r ous  t o  t he  s ur r oundi ng

r e s i de nt i a l  ne i ghbor hoods ;  but  t he  r e a s on t he  c our t  i n  Wi l gus

e mpha s i z e d t he  “ i nc ons e que nt i a l ”  na t ur e  of  t he  r e z oni ng wa s

be c a us e  t he  c ha nge  i n  t ha t  c a s e  wa s  c l e a r l y  i ns i gni f i c a nt .  

Wi l gus  doe s  not  s t a nd f or  t he  c onve r s e  of  i t s  “ i nc ons e que nt i a l ”

pr onounc e me nt .   I t  c a nnot  be  i nt e r pr e t e d t o  me a n t ha t  e ve r y

s i gni f i c a nt  c ha nge  mus t  be  r e s ubmi t t e d t o  t he  r e gi ona l  pl a nni ng

c ommi s s i on.   The  mor e  i mpor t a nt  a s pe c t  of  Wi l gus  i s  t he  “ t e s t ”  a s

s t a t e d by t he  c our t - - i s  t he r e  “ a  s t r ong pr oba bi l i t y  t ha t  t he

[ r e gi ona l  pl a nni ng]  c ommi s s i on’ s  r e c omme nda t i on woul d ha ve  be e n

a f f e c t e d by t he  r e vi s i on. ”   The  a ns we r  i n  t hi s  c a s e  i s  c l e a r l y

“ no. ”   MPC woul d ha ve  oppos e d PC f or  t he  s a me  r e a s on i t  oppos e d

SC- - s uc h a  z one  wa s  c ont r a r y t o  t he  Sout hwe s t  Knox Count y Se c t or

Pl a n.   Re s ubmi s s i on woul d ha ve  be e n a  wa s t e  of  t i me  a nd e f f or t .  

The  l a w doe s  not  r e qui r e  a n i ndi vi dua l  t o  pur s ue  a  f ut i l e  a c t .  

Ri c har ds on v .  Te nne s s e e  Boar d of  De nt i s t r y ,  913 S. W. 2d 446,  456

( Te nn.  1995) ;  Spe l l me y e r  v .  Te nne s s e e  Far me r s  Mut .  I ns .  Co. ,  879

S. W. 2d 843,  848 ( Te nn.  App.  1993) .   The  hol di ng i n  Wi l gus

r e c ogni z e s  t hi s  c onc e pt .
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I t  i s  c l e a r  f r om t he  t r a ns c r i pt  of  t he  Count y

Commi s s i on me e t i ng t ha t  t he  c ommi s s i one r s  c l e a r l y  unde r s t ood t wo

t hi ngs :  f i r s t ,  t ha t  t he  MPC wa s  oppos e d t o  a  c omme r c i a l  z one  i n

t he  Pe l l i s s i ppi  Pa r kwa y- - We s t l a nd Dr i ve  i nt e r c ha nge  a r e a ;  a nd

s e c ond,  t ha t  t he  r a t i ona l e  f or  t hi s  oppos i t i on wa s  t he  f a c t  t ha t

any  s uc h z one  wa s  vi ol a t i ve  of  t he  Sout hwe s t  Knox Count y Se c t or

Pl a n.   Thi s  unde r s t a ndi ng,  pa r t i c ul a r l y  wi t h r e s pe c t  t o  t he

l a t t e r  ma t t e r ,  i s  s hown by t he  c omme nt s  of  Commi s s i one r  Fr a nk

Le ut hol d:

Tha nk you,  Mr .  Cha i r ma n.   Wha t  we  ha ve  he r e
i s  a  mot i on t o  be  i n  vi ol a t i on of  our  Se c t or
Pl a n.   I  don’ t  t hi nk we  s houl d be  ma ki ng
mot i ons  i n  vi ol a t i on of  s e c t or  pl a ns .   At
be s t ,  i f  you t hi nk t ha t  s e c t or  pl a n i s  out  of
da t e ,  i t  ought  t o  be  s e nt  ba c k a nd ha ve
publ i c  he a r i ngs  a s  you do i n  a ny a me ndme nt  t o
a  s e c t or  pl a n.   Tha t ’ s  not  be i ng r e c omme nde d.  
So wha t  we  ha ve  i s  a  mot i on t ha t  i s  a  di r e c t
vi ol a t i on of  a  s e c t or  pl a n t ha t  e s s e nt i a l l y
s a ys  t he  pl a ns  don’ t  me a n a nyt hi ng.   

*     *     *

So Pl a nne d Comme r c i a l  a l l ows  a ny t ype  of
c omme r c i a l .   I t ’ s  not  l i mi t e d t o of f i c e .  
Anyt hi ng t ha t ’ s  l a be l l e d c omme r c i a l  c a n go i n
t he r e .

*     *     *

And,  I ’ m not  ve r y pl e a s e d wi t h t he  mot i on a nd
t he  i nt e nt  t o  wha t  I  t hi nk ma y ha ppe n he r e .  
So I  woul d a s k t o  [ s i c ]  f e l l ow c ommi s s i one r s
t ha t  t he y vot e  a ga i ns t  t hi s  r e que s t  a nd ke e p
f a i t h  wi t h t he  s e c t or  pl a n a nd t he  pe opl e
t ha t  he l pe d de ve l op i t  a nd l i ve  i n  t hi s  a r e a .

The r e  wa s  no r e a s on f or  t hi s  ma t t e r  t o  be  r e s ubmi t t e d

t o MPC.  Tha t  body ha d a l r e a dy s poke n,  wi t hout  e qui voc a t i on,  on
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t he  s ubj e c t  of  c omme r c i a l  z oni ng i n  t he  a r e a  unde r  c ons i de r a t i on.  

The  Count y Commi s s i on ha d be f or e  i t  t he  MPC’ s  “ s ugge s t i ons , ”

Wi l gus ,  532 S. W. 2d a t  54,  a nd “ t he  a dva nt a ge  of  t he  c ommi s s i on’ s

e xpe r t i s e  on l a nd us e  pl a nni ng wi t h r e s pe c t  t o  t he  pr opos [ e d] ”

r e z oni ng.   I d .  a t  53.   We  f i nd a nd hol d t ha t  t he  Cha nc e l l or

e r r e d,  a s  a  ma t t e r  of  l a w,  i n  de t e r mi ni ng t ha t  t hi s  ma t t e r  ha d t o

be  r e s ubmi t t e d t o  MPC.

I I I

I n t he  a l t e r na t i ve ,  t he  a ppe l l e e s  a r gue  t ha t  t he  a c t i on

of  t he  Count y Commi s s i on s houl d be  i nva l i da t e d be c a us e  t ha t  body

f a i l e d t o  pa s s  t he  a me ndme nt  t o  t he  z oni ng or di na nc e  on t wo

s e pa r a t e  r e a di ngs .   As s umi ng,  wi t hout  de c i di ng,  t ha t  t he

a ppe l l e e s  a r e  c or r e c t ,  t he  poi nt  i s  now moot .   On Apr i l  4 ,  1996,

Gove r nor  Don Sundqui s t  s i gne d i nt o l a w Cha pt e r  715 of  t he  Publ i c

Ac t s  of  1996,  whi c h pr ovi de s  a s  f ol l ows :

SECTI ON 1.   Te nne s s e e  Code  Annot a t e d,  Se c t i on
13- 7- 105,  i s  a me nde d by a ddi ng t he  f ol l owi ng
a s  a  ne w,  a ppr opr i a t e l y de s i gna t e d
s ubs e c t i on:

(  )  Not wi t hs t a ndi ng t he  pr ovi s i ons  of
t hi s  pa r t  or  a ny ot he r  l a w t o t he  c ont r a r y,
a ny c ount y ha vi ng a  c ha r t e r  f or m of
gove r nme nt ,  a dopt e d pur s ua nt  t o  Ti t l e  5 ,
Cha pt e r  1 ,  Pa r t  2 ,  ma y a me nd i t s  z oni ng
or di na nc e  by me a ns  of  a  r e s ol ut i on;  a nd  a l l
z oni ng ame ndme nt s  pas s e d by  r e s ol ut i on pr i or
t o J ul y  1 ,  1995,  s hal l  be  de e me d t o  be  v al i d
and s hal l  not  be  at t ac k e d on t he  gr ounds  t hat
t he  ame ndme nt s  we r e  ac c ompl i s he d by  me ans  of
r e s ol ut i on r at he r  t han by  or di nanc e .
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SECTI ON 2.   Thi s  a c t  s ha l l  t a ke  e f f e c t  upon
be c omi ng a  l a w,  t he  publ i c  we l f a r e  r e qui r i ng
i t .

( Empha s i s  a dde d) .   Thi s  a c t  a ppl i e s  t o  Knox Count y s i nc e  i t  ha s  a

c ha r t e r  f or m of  gove r nme nt .

For  t he  f or e goi ng r e a s ons ,  t he  j udgme nt  of  t he  t r i a l

c our t  i s  r e ve r s e d a nd t he  c ompl a i nt  i s  di s mi s s e d.   Cos t s  on

a ppe a l  a r e  a s s e s s e d t o  t he  a ppe l l e e s .   Thi s  c a s e  i s  r e ma nde d

pur s ua nt  t o  a ppl i c a bl e  l a w.

______________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Don T.  Mc Mur r a y,  J .


