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This case involves the rezoning of sone 16.8 acres of
property located in the northwest quadrant of the intersection of
Pel |'i ssi ppi Parkway and Westland Drive in Knox County. The
Comm ssi on of Knox County (County Commi ssion), the |legislative
branch of the governnent of Knox County, rezoned the subject
tract fromAgricultural (A to Planned Commercial (PC). In
response to a conplaint filed by a nei ghborhood associ ati on and
resi dents of surroundi ng nei ghbor hoods, the Chancellor, follow ng
a non-jury hearing, held that the parties who sought the rezoning
had failed to conply with T.C. A § 13-7-105*. She concl uded that
the rezoning was “void and of no effect.” Knox County, the
County Conm ssion, and the parties seeking to rezone the subject
property, appeal, contending that the Chancellor erred, as a
matter of law, in voiding the County Conmi ssion’s decision to
rezone the property. The plaintiffs, on the other hand, urge us
to sustain the Chancellor’s action on the T.C.A 8§ 13-7-105
issue. In the alternative, they argue that the action of the
County Comm ssion should be nullified because that body was not

authorized to act, as it admttedly did, “by a single vote

T.C.A § 13-7-105 provides, in pertinent part, as follows:

(a) The county legislative body may fromtime to tine
amend the nunber, shape, boundary, area or any

regul ation of or within any district or districts or
any other provision of any zoning ordinance; but any
such amendment shall not be made or become effective
unl ess the sane be first submtted for approval

di sapproval or suggestions to the regional planning
comm ssion of the region in which the territory
covered by the ordinance is |located, and, if such

regi onal planning comm ssion disapproves within thirty
(30) days after such subm ssion, such amendment shall
require the favorable vote of a majority of the entire
menbership of the county |egislative body.
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passage of a resolution rather than passage on two votes of an

ordi nance.”

The relevant facts are not in dispute. On February 2,
1994, the appellant Thomas M Schriver? filed a rezoning
application® with the Knoxville-Knox County Metropolitan Planning
Conmi ssion (MPC)* seeking to rezone the subject tract fromA to
Shoppi ng Center (SC). On March 10, 1994, the MPC denied the
request ed change by a vote of 8-0. On April 11, 1994, Schriver

appeal ed the MPC s decision to the County Conmm ssi on.

The County Conmi ssion considered Schriver’s application
at a hearing on May 23, 1994. At that hearing, Schriver’s
representative orally asked the County Comm ssion to rezone the
property to PC rather than SC. By a vote of 12-7, the County

Conmi ssion rezoned Schriver’s property fromA to PC.

The Chancel l or held that when Schriver changed his

request fromSC to PC, he was required to resubmt his rezoning

’The ot her individual defendants in this case, Jimy S. Doss and Maurice
W Hill, are reflected on the rezoning application as the holders of an option
to purchase the subject property.

*The application also sought to rezone other property in the area of the
Pel i ssi ppi Parkway-Westland Drive interchange. Those rezoning requests are
not at issue on this appeal.

“The MPC is the regi onal planning comm ssion for Knox County.
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request to MPC, citing T.C.A. 8 13-7-105. 1In so holding, the

Chancel | or observed:

This Court cannot believe that the only test

i s whet her the MPC reconmendati on woul d be
the sanme, but believes the question at this
stage shoul d al so be whether the decision of
the County Conmm ssion m ght be affected,
based on different information or suggestions
afforded it.

Since the County Commi ssion is not bound by
the findings of the MPC, the Court can only
surmse that it is not only the decision of
the MPC, but also the rationale of the MPC
that is inportant.

The rationale of the MPC, when confronted
with an application for Planned Comrerci al as

approved [sic] to Shopping Center, cannot be
presuned to be the sane.

We di sagree with the Chancell or’ s reasoni ng.

Qur review is de novo. Rule 13(d), T.R A.P. Since the
facts are not in dispute, we are presented with a pure question
of law. Therefore, the record of the proceedi ngs bel ow cones to
us wi thout a presunption of correctness. Presley v. Bennett, 860
S.W2d 857, 859-60 (Tenn. 1993); Union Carbide Corporation v.

Huddl eston, 854 S.wW2d 87, 91 (Tenn. 1993).

A county |l egislative body is “vested wth broad powers

to enact and to anend zoning regul ati ons governing the use of



land.” Fallin v. Knox County Board of Conmm ssioners, 656 S.W2d
338, 342 (Tenn. 1983). A zoning decision by such a body is valid
““if any possible reason can be conceived to justify it.”” 1d.
gquoting from State ex rel. SCA Chenical Waste Services, Inc. v.
Koni gsberg, Tennessee, 636 S.W2d 430, 437 (Tenn. 1982).

However, this limted scope of review presupposes that the

| egi sl ative body has acted “under its del egated police powers.”
Fallin, 656 S.W2d at 342. See also McCallen v. City of Menphis,
786 S.W2d 633 (Tenn. 1990) differentiating between “substantive

as opposed to procedural issues.” 1d. at 640.

The issue in this case is not whether “any possible
reason can be conceived to justify” the rezoning in this case,
Fallin at 342; but rather whether the rezoning application was
pursued in conpliance with T.C. A 8 13-7-105. That statute
requires that before any anendnent to a zoni ng ordi nance is “nade
or becone[s] effective,” it nmust “first [be] submitted for
approval , disapproval or suggestions to the regional planning
commi ssion,”--in this case, the MPC. This requirenment has been
held by us to be mandatory. State ex rel. Browning-Ferris
I ndustries of Tennessee, Inc. v. Board of Conm ssioners of Knox
County, 806 S.W2d 181, 188 (Tenn. App. 1990). The Suprene Court
has reached the sane conclusion with respect to a statute with
simlar | anguage and identical inport. Holdredge v. Cty of

Cl evel and, 402 S.W2d 709, 712-13 (Tenn. 1966).



In the instant case, Schriver first submtted his
rezoning request to the MPC as required by T.C. A § 13-7-105;
however, at the tine the application was filed with that body and
at the time it was considered by MPC, the requested rezoni ng was
to SC. By the tine the matter reached the County Conm ssion, the
request had been changed to seek a rezoning to another conmerci al
zone, i.e., PC. The question then is squarely presented: did the
change from SC to PC require that the application be resubmtted
to the MPC before County Comm ssion could act upon it? Both
sides find the answer to that question in the case of WI gus v.
City of Murfreesboro, 532 S.W2d 50 (Tenn. App. 1975) (Drowota,

J.) It is to that case that we now turn for guidance.

In WIlgus, the Mddle Section of this court construed a
statute (now codified at T.C A § 13-7-204°) sinmlar to T.C A §
13-7-105. The regional planning conm ssion in that case
recomended a zoning change to permt a shopping center. The
Murfreesboro City Council approved the change but nodified it to
require that a portion of the property be renmoved fromthe
description of the rezoned tract. The property owner had agreed
to plant trees in the renoved “buffer zone” to shield adjacent

residential property fromthe shopping center.

T.C.A. 8 13-7-204 provides as follows:

The zoning ordinance, including the maps, may from
time to time be amended; but no amendnent shall becone
effective unless it is first submtted to and approved
by the planning comm ssion or, if disapproved

receives the favorable vote of a majority of the
entire membership of the chief |egislative body.
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The court in WIlgus held that the change undertaken by
the City Council did not require that the rezoning application be
resubm tted, despite the |language of T.C. AL 8§ 13-7-204 providing
that “no anmendnent shall becone effective unless it is first
submtted to and approved by the planning comm ssion or, if
di sapproved, receives the favorable vote of a mpjority of the
entire menbership of the chief legislative body.” (Enphasis
added). In addressing the type of zoning applications that had

to be resubmtted, the court in WIgus opined as foll ows:

If a proposed zoning ordi nance is anended so
substantially that a new proposal is, in
effect, created we think it clear that

the state statute . . . require[s] it to be
submitted to the planning comm ssion for its
consi deration before the nunicipal

| egi sl ative body may finally act upon it. To
hol d ot herw se woul d defeat the clear intent
of the statutory requirenment that the

| egi sl ati ve body have avail able, before it
acts, the recommendations of the comm ssion.

The purpose of requiring subm ssion to the

pl anni ng comm ssion is to give the

| egi sl ati ve body the advantage of the

conm ssion’s expertise on | and use planning
with respect to the proposal that it nust

ei ther adopt or reject. A revision in a
proposed zoni ng ordi nance that would not,
under Mtchell® create a new bill mandating
passage for the requisite nunber of days
under an applicable charter or statute, m ght
neverthel ess be so inportant as to require
resubm ssion of the proposal to the

comm ssion. The test is whether the revision
Is so substantial as to create a strong
probability that the comm ssion’s
recomendati on woul d have been affected by

6I\/Ietropol itan Government of Nashville and Davi dson County v. Mtchell,
et al., an unreported opinion of the Court of Appeals, M ddle Section, at
Nashville, filed August 30, 1974.



the revision. [If the change is both

i nconsequential and produces no detri nental
effects to those who woul d oppose it, then
the revised proposal is not required to be
resubm tted.

The | awraki ng powers of the nunicipality
being vested in its governing body, there is
no requirenment that it abide by the

conmi ssion’ s suggestions. It is required,

however, that it have before it those
suggestions when it acts.

Wl gus, 532 S.W2d at 53-54.

It is true that the rezoning approved by the County
Commi ssion was different fromthat presented to MPC. For
exanpl e, Planned Commrercial permts extensive comercial services
and light distribution centers; the Shopping Center zone is
limted to retail uses. The latter zone limts the height of
buildings to three stories; under Planned Conmercial, they may
exceed four or nore stories. However, it is clear that both
zones are commercial in nature. About this, there can be no

doubt .

When Schriver asked that his property be rezoned to
Shoppi ng Center, the staff of the MPC recommended that the
request be denied. Significantly, it did so in a way that
clearly reflected its opinion that any comrercial zone, be it
Shoppi ng Center, Planned Commercial, or some other conmerci al
zone, was contrary to the general zoning plan that had earlier

been adopted by the County Conmi ssion for the area in which the



subj ect property was |located. This can be gleaned fromthe
report of the MPC staff to the MPC regarding Schriver’s

appl i cation:

This property is within the study area

exam ned as part of the Pellissippi Parkway
Ext ensi on Corridor Study (9/88). This study,
whi ch anended t he Sout hwest Knox County
Sector Pl an, proposed that |ow density
residential (1 to 5 du/ac [dwelling units per
acre]) be devel oped around the Pellissippi
Par kway/ West | and Dr. i nterchange.

Shoppi ng Center zoning is proposed for Tract
1. The study stipulated that commercial uses
at Westland Dr. should only be considered as
part of the provision of the PR [Pl anned

Resi dential] zone which permts one acre of
comerci al devel opnent for every 100 units of
residential use. Such comercial use should
al so be integrated in the overall plan for
the residential devel opnent and nust be
approved as part of a devel opnment plan. A
shoppi ng center devel oped on Tract 1 as
proposed by the devel oper coul d generate as
many as 8,967 trips per day. Added to the
1,669 trips which could be generated from
medi um density devel opnent on Tract 2, and
over 1,300 trips froma related rezoning (3-
L-94-RZ), this comercial traffic would
further burden the traffic system near the

I nt er change.

STAFF RECOVMENDATI ON: DENY. The requests for
Shoppi ng Center and Pl anned Resi denti al
zoning at 1 to 10 units per acre are clearly
contradictory to the adopted Sector Pl an.

The plan proposes PR at 5 units per acre and
prohi bits comercial devel opnment except as
approved under a PR devel opnent plan.

Based on the staff’s broad determ nation that any comrercial zone

woul d be contrary to the Sout hwest Knox County Sector Plan, the



MPC voted to disapprove Schriver’s comrercial rezoning request.
The notion adopted by that body was “to approve the staff
recomrendation,”-- the one that had said any comrerci al zone was

obj ecti onabl e.

Wil e the zone approved by the County Commi ssion was
different fromthat addressed by the MPC, the rationale of that
body--that a commercial zone violated the Sout hwest Knox County
Sector Plan--applies with equal force to the request acted upon
by the County Comm ssion. |In effect, the request ultimtely
addressed by the County Comm ssion was answered by MPC s broad
response to the earlier request. That response can be
paraphrased as follows: "W will not approve a commercial zone
in the area of the Pellissippi Parkway--Wstland Drive
i nt erchange because such a zone is contrary to the Sout hwest Knox
County Sector Plan.” W]Igus teaches that only those revisions
that are “so substantial as to create a strong probability that
the [regional planning] comm ssion’s reconmendati on woul d have
been affected by the revision,” nust be resubmitted. Here, it is
cl ear, beyond any doubt, that upon resubm ssion the MPC woul d
have responded exactly as it did on the SC request. Nothing had
changed. A commercial zone in the area continued to be contrary
to the Sout hwest Knox County Sector Plan. It can be argued, as
the appell ees do, that the PC zone is even nore conmmercial, and
hence nore objectionable as far as the Sector Plan is concerned.

There was no reason to go back to the MPC. The change was not so
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substantial, as that concept is defined in Wl gus, as to expect

that the MPC s recommendati on woul d be affected by it.

It is true that WI gus di scusses whet her resubm ssion
I's necessary if the change nade by the | egislative body is both
“inconsequential” and without a “detrinental effect[] to those
who woul d oppose it.” It is also true that the change here is
arguably consequential and nore onerous to the surroundi ng
resi dential nei ghborhoods; but the reason the court in WI gus
enphasi zed the “inconsequential” nature of the rezoni ng was
because the change in that case was clearly insignificant.
W gus does not stand for the converse of its “inconsequential”
pronouncenent. It cannot be interpreted to nmean that every
significant change nust be resubmtted to the regional planning
comm ssion. The nore inportant aspect of Wlgus is the “test” as
stated by the court--is there “a strong probability that the
[regional planning] comm ssion’s recomendati on woul d have been

affected by the revision.” The answer in this case is clearly

no. MPC woul d have opposed PC for the sane reason it opposed
SC--such a zone was contrary to the Sout hwest Knox County Sector
Pl an. Resubm ssion woul d have been a waste of tinme and effort.
The | aw does not require an individual to pursue a futile act.

Ri chardson v. Tennessee Board of Dentistry, 913 S.W2d 446, 456
(Tenn. 1995); Spellneyer v. Tennessee Farners Mut. Ins. Co., 879
S.W2d 843, 848 (Tenn. App. 1993). The holding in WI gus

recogni zes this concept.
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It is clear fromthe transcript of the County
Comm ssion neeting that the comm ssioners clearly understood two
things: first, that the MPC was opposed to a conmmercial zone in
the Pellissippi Parkway--Wstland Drive interchange area; and
second, that the rationale for this opposition was the fact that
any such zone was violative of the Sout hwest Knox County Sector
Plan. This understanding, particularly with respect to the
latter matter, is shown by the comments of Comm ssioner Frank

Leut hol d:

Thank you, M. Chairman. What we have here
is anmtionto be in violation of our Sector
Plan. | don't think we should be naking
notions in violation of sector plans. At
best, if you think that sector plan is out of
date, it ought to be sent back and have
public hearings as you do in any anendnent to
a sector plan. That’'s not being reconmmended.
So what we have is a notion that is a direct
violation of a sector plan that essentially
says the plans don’t mean anyt hi ng.

* * *

So Pl anned Commercial allows any type of

comercial. It’s not limted to office.
Anything that’s |abelled cormercial can go in
t here.

* * *
And, I'mnot very pleased with the notion and

the intent to what | think may happen here.
So | would ask to [sic] fell ow comm ssioners
that they vote against this request and keep
faith with the sector plan and the people
that hel ped develop it and live in this area.

There was no reason for this matter to be resubmtted

to MPC. That body had al ready spoken, w thout equivocation, on
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the subject of commercial zoning in the area under consideration.
The County Conmm ssion had before it the MPC s “suggestions,”

Wl gus, 532 SS.W2d at 54, and “the advantage of the comm ssion’s
expertise on land use planning with respect to the propos[ed]”
rezoning. I1d. at 53. W find and hold that the Chancell or

erred, as a matter of law, in determining that this matter had to

be resubnmtted to MPC

In the alternative, the appellees argue that the action
of the County Conm ssion should be invalidated because that body
failed to pass the anendnent to the zoning ordi nance on two
separate readi ngs. Assum ng, W thout deciding, that the
appel | ees are correct, the point is now noot. On April 4, 1996,
Governor Don Sundqui st signed into | aw Chapter 715 of the Public

Acts of 1996, which provides as foll ows:

SECTION 1. Tennessee Code Annotated, Section
13-7-105, is anmended by addi ng the foll ow ng
as a new, appropriately designated
subsecti on:

( ) Notwi thstanding the provisions of
this part or any other law to the contrary,
any county having a charter form of
governnment, adopted pursuant to Title 5,
Chapter 1, Part 2, may amend its zoning
ordi nance by means of a resolution; and al
zoni ng anendnents passed by resol ution prior
to July 1, 1995, shall be deenmed to be valid
and shall not be attacked on the grounds that
t he amendnents were acconplished by neans of
resol ution rather than by ordi nance.
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SECTION 2. This act shall take effect upon
becoming a law, the public welfare requiring
it.

(Enphasi s added). This act applies to Knox County since it has a

charter form of governnent.

For the foregoing reasons, the judgnent of the trial
court is reversed and the conplaint is dismssed. Costs on
appeal are assessed to the appellees. This case is renmanded

pursuant to applicable | aw

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Don T. McMirray, J.
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