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OP1 NI ON

Fr anks. J.

In this action, Nathaniel Bowerman, Jr., the natural
father of Adam M chael Bowernman, is seeking custody of M chael
and al so seeks to set aside a decree of adoption by
def endants, paternal grandparents of M chael, entered on
Novenber 5, 1986.

Fol l owi ng an evidentiary hearing, the Trial Judge
ruled that the adoption was valid and that plaintiff had

abandoned t he chil d.



Plaintiff has appeal ed, and raises the foll ow ng

| ssues:

A Were the birth parents’ rights properly
termnated and if they were not can a valid
adopti on be based on fraudulent or invalid
term nation of parental rights?

B. Based upon the particular facts of this case,
was there a | egal abandonnent ?

C. If there has been no valid adoption and no
abandonment, can a non-parent deprive a fit
parent of custody of his child.

We do not reach these issues because this action is

essentially a collateral attack on an adoption decree.

The record reveals that on July 7, 1986, a petition
of adoption was filed in the Grcuit Court of Ham lton County
styled: ?Nathanial Bowerman, Sr., and Loui se Bower man,
natural grandparents, and Nat hani al Bowerman, Jr., natura
father, petitioners?. The petition shows that it was signed
by all three parties. At the trial of this cause, Nathani al
Bower man, Jr., testified that he had never signed a surrender
docunent, nor signed any papers in connection with this
adoption, and that he was not aware of the adoption until
sonetinme in 1993. There is evidence in the record that he was
i n Chattanooga at his parents’ honme in June of 1986, and there
Is testinony that he went to the office of the | awer who
handl ed the adoption to sign papers pertaining to the
adopti on.

The Trial Court, in making his findings, comented
that some of the plaintiff’s testinmony was ? udi crous? and he
accredited the defendants’ testinony made w t hout objection
that plaintiff joined in and was agreeable to the adoption,

that he told M. Epstein the child wasn’t his, and what ever
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they did was ?0k.? The Court specifically found that plaintiff
knew of the adoption and acqui esced in the adoption, and

concl uded by saying that he found ?the credibility of the

wi tnesses in conflict and the testinony weigh heavily in favor
of M. and Ms. Bowerman . . . and against the credibility of
Nat han Bower man, Jr.?

Plaintiff insists on appeal that the adoption is
invalid because he did not legally surrender the child to his
parents, nor were his parental rights termnated in a judicial
proceeding. Citing Nale v. Robertson, 871 S.W2d 674 (Tenn.
1994). Plaintiff's reliance on Nale is m splaced. This
jurisdiction has long held in adoption cases, if the natural
parent is before the Court, either voluntarily or by personal
service, the Court has jurisdiction of the adoption
proceedi ng, regardl ess of whether the parent has legally
surrendered the child for adoption. Young v. Snmith, et al.
191 Tenn. 25 (1950). Gven the Trial Court’s assessnent of
the credibility of the witnesses, the evidence preponderates
that plaintiff knew of the adoption proceeding and joined
therein, and the adoption decree is res judicata as to this
I ssue.

The plaintiff cites several alleged irregularities
in the adoption proceedings, including the insistence that the
natural nother’s surrender did not conport with Tennessee | aw.

The pertinent statute in force at the tine of this
adopti on provi des:

T.C. A 836-1-127. Binding effect of adoption. - (a)

When a child is adopted pursuant to the provisions

of this part, the adoptive parents shall not

thereafter be deprived of any rights in the child,

at the insistence of the natural parents or
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ot herwi se, except in the same manner and for the
sanme causes as are applicable in proceedings to
deprive natural parents of the children

(b) After the final order of adoption is
signed, no party to an adopti on proceedi ng, nor
anyone claimng under such a party, nay |ater
question the validity of the adoption proceedi ng by
reason of any defect or irregularity therein,
jurisdictional or otherw se, but shall be fully
bound t hereby, save for such appeal as may be
al l owed by | aw.

While strict conpliance with the adoption statute is required

in context of appellate review of the actions of |ower courts,

we said in Brown v. Raines, 611 S.W2d 594 (Tenn. App. 1980):

P. 596.

Thi s requirenment does not apply, however, when a
final decree of adoption, no |onger subject to

appeal, is attacked either collaterally or by an
i ndependent action in equity for relief froma
judgnment. In this situation, the provisions of

T.C. A 836-127 apply:

After the final order of adoption is
signed, no party to an adopti on proceedi ng, nor
anyone claimng under such a party, nay |ater
gquestion the validity of the adoption
proceedi ng by reason of any defect or
irregularity therein, jurisdictional or
ot herwi se, but shall be fully bound thereby,
save for such appeal as may be all owed by | aw.

The sane result has been reached in cases

antedating the statute. Under prior case |aw an

i ndependent or collateral attack on a final decree
of adoption could be maintained only upon a show ng
that the court rendering the decree | acked subject
matter jurisdiction . . . Thus under either T.C A
836- 127 or prior case law, the appellant as a party
to the original proceedings is now forecl osed from
claimng that the adoption is void because of the
failure to comply with the surrender requirenent.

We hold that plaintiff is precluded fromraising

these issues in his collateral attack on the adoption decree.

account,

Finally, there is a public policy issue to take into

as nentioned in Brown. The Trial Court found that



plaintiff was aware of the adoption, acquiesced therein, yet
this action was not filed until March 27, 1995. |In Brown we
said it was difficult to pinpoint the exact tine when a
collateral attack should be filed. However, we held in that
case that seven years was too long. 1In this case, the action
was brought after nine years, and for this reason alone the
attack on the adoption decree would be disall owed.

The judgnent of the Trial Court is affirmed, and the

cause remanded at appellants’ cost.

Her schel P. Franks, J.

CONCUR:

Houston M Goddard, P.J.

Charl es D. Susano, Jr., J.



