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1Ellenburg was made a third party defendant in this action by Dr. Small
involving a $100,000 loan from Dr. Small’s relatives that was allegedly to be used
in connection with the project that they were attempting to undertake.  Small also
claimed that Ellenburg should be responsible for any damages the church was awarded.
Small, however, took a voluntary nonsuit against Ellenburg at the close of
plaintiff's proof.
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Thi s  a ppe a l  a r i s e s  f r om a n a l l e ge d br e a c h of  a  r e a l  e s t a t e

c ont r a c t  be t we e n a  c hur c h a nd a  phys i c i a n.   The  Knox Count y

Cha nc e r y Cour t  f ound i n  f a vor  of  t he  c hur c h,  a nd a wa r de d a  j udgme nt

f or  e a r ne s t  mone y,  i n t e r e s t  a nd a t t or ne y’ s  f e e s  on a  pr omi s s or y

not e  us e d t o  s e c ur e  t he  e a r ne s t  mone y.   No da ma ge s  we r e  a wa r de d on

t he  r e a l  e s t a t e  c ont r a c t .   Bot h Dr .  Robe r t  Sma l l  a nd  t he  c hur c h

ha ve  a ppe a l e d.   We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .

Thi s  c a s e  s t e ms  f r om a  r a t he r  l e ngt hy a nd c ompl i c a t e d bus i ne s s

t r a ns a c t i on.   Ma ny of  t he  f a c t s ,  howe ve r ,  a r e  i mma t e r i a l  t o  t hi s

a ppe a l .   Br i e f l y  s t a t e d,  on Se pt e mbe r  7 ,  1988,  t he  or i gi na l

pl a i nt i f f ,  Br i ght  Hope  Uni t e d Me t hodi s t  Chur c h,  e nt e r e d i nt o a

c ont r a c t  t o s e l l  i t s  pr ope r t y t o Dr .  Robe r t  Sma l l .   Dr .  Sma l l ,  who

ha d s ome  e xpe r i e nc e  de a l i ng wi t h r e a l  e s t a t e  c ont r a c t s  i n  t he  pa s t ,

s i gne d t he  c ont r a c t .   The  c ont r a c t  e s t a bl i s he d t he  pur c ha s e  pr i c e

a t  $250, 000,  wi t h e a r ne s t  mone y i n  t he  a mount  of  $5, 000. 00 s e c ur e d

by a  pr omi s s or y not e  f r om t he  Ha l l s  Wa l k- I n Me di c a l  Cl i ni c .

Cl os i ng wa s  t o  be  on Nove mbe r ,  1 ,  1988.   The  pr ope r t y i n  que s t i on

wa s  pa r t  of  a  l a r ge r  t r a c t  t ha t  Sma l l  a nd ot he r s ,  i nc l udi ng Phyl l i s

El l e nbur g,  we r e  a t t e mpt i ng t o  pur c ha s e  a s  pa r t  of  a  j oi nt  ve nt ur e

f or  a  l a r ge  de ve l opme nt . 1  Howe ve r ,  whe n ot he r  pa r c e l s  i n  t he  t r a c t
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c oul d not  be  pur c ha s e d,  t he  de a l  f e l l  t hr ough a nd Sma l l  di d not

pur c ha s e  t he  c hur c h pr ope r t y.   Sma l l  c l a i me d t ha t  t he  pur c ha s e  of

t he  c hur c h pr ope r t y wa s  c ont i nge nt  upon obt a i ni ng t he  ot he r  pa r c e l s

of  l a nd,  but  no me nt i on of  s uc h a  c ont i nge nc y wa s  ma de  i n  t he

c ont r a c t .

Br i ght  Hope  Uni t e d Me t hodi s t  Chur c h c ha nge d i t s  na me  t o

Al de r s ga t e  Uni t e d Me t hodi s t  Chur c h i n  1989.   The  pr ope r t y i n

que s t i on wa s  s ol d a t  a uc t i on t ha t  ye a r  f or  $126, 000 — $124, 000 l e s s

t ha n t he  c ont r a c t  pr i c e  wi t h Dr .  Sma l l .  I n 1992,  Al de r s ga t e

di s ba nde d,  a nd t he  c ongr e ga t i on me r ge d wi t h a not he r  Uni t e d

Me t hodi s t  Chur c h,  f or mi ng a  ne w c hur c h.   The  ne w c hur c h,  Chr i s t

Uni t e d  Me t hodi s t  Chur c h of  Ha l l s ,  wa s  not  ma de  a  pa r t y  t o  t hi s

s ui t .   The  Compl a i nt  wa s  a me nde d,  howe ve r ,  t o  i nc l ude  t he  Tr us t e e s

of  t he  Knoxvi l l e  Di s t r i c t  of  t he  Uni t e d Me t hodi s t  Chur c h a s

s uc c e s s or s  i n  i nt e r e s t  t o  Al de r s ga t e  Uni t e d Me t hodi s t  Chur c h.

Dr .  Sma l l  ha s  r a i s e d nume r ous  a nd l e ngt hy i s s ue s  on a ppe a l ,

whi c h we  s umma r i z e  a s  f ol l ows :

1. Whe t he r  t he  r e a l  e s t a t e  c ont r a c t  wa s  voi d a b i n-
i t i o;

2. Whe t he r  t he  Knoxvi l l e  Di s t r i c t  of  t he  Uni t e d Me t h-
odi s t  Chur c h ha d s t a ndi ng t o  c ont i nue  t hi s  l a ws ui t ;

3 . Whe t he r  Dr .  Sma l l  wa s  pe r s ona l l y l i a bl e  on t he  r e a l
e s t a t e  c ont r a c t ;  a nd
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4. Whe t he r  t he  j udgme nt  f or  e a r ne s t  mone y wa s  wa r -
r a nt e d.

The  Knoxvi l l e  Di s t r i c t  ha s  a l s o r a i s e d t he  i s s ue  of  whe t he r  i t

wa s  e nt i t l e d t o  da ma ge s  f or  t he  br e a c h of  t he  r e a l  e s t a t e  c ont r a c t .

As  t o t he  f i r s t  i s s ue ,  Dr .  Sma l l  c l a i ms  t ha t  t he  c ont r a c t  wa s

ne ve r  e nf or c e a bl e ,  be c a us e  Br i ght  Hope  f a i l e d t o  f ol l ow t he  Book of

Di s c i pl i ne  of  t he  Uni t e d Me t hodi s t  Chur c h i n  e xe c ut i ng t he

c ont r a c t .   The  Book of  Di s c i pl i ne  c ont a i ns  t he  doc t r i ne s  a nd byl a ws

of  t he  Uni t e d Me t hodi s t  Chur c h,  a nd i s  ma nda t or y f or  a l l  uni t s  of

t he  c hur c h,  i nc l udi ng l oc a l  c hur c he s .   The  Book of  Di s c i pl i ne  c a l l s

f or  a l l  c ont r a c t s  e nt e r e d i nt o by l oc a l ,  uni nc or por a t e d c hur c he s ,

t o be  s i gne d by t wo me mbe r s  of  t he  c hur c h ' s  Boa r d of  Tr us t e e s .   The

c ont r a c t  be t we e n Dr .  Sma l l  a nd Br i ght  Hope  wa s  s i gne d by onl y one

me mbe r  of  t he  Br i ght  Hope  Boa r d.   Dr .  Sma l l  t he r e f or e  c l a i ms  t ha t

t he  c ont r a c t  wa s  une nf or c e a bl e  be c a us e  t he  c hur c h f a i l e d t o  e xe c ut e

i t  i n  a c c or da nc e  wi t h i t s  own r ul e s .   The  Cha nc e l l or  f ound t ha t

f a i l i ng t o  f ol l ow t he  pr ovi s i ons  of  t he  Book of  Di s c i pl i ne  wa s  not

a  de f e ns e  a va i l a bl e  t o  Dr .  Sma l l ,  but  r a t he r  woul d onl y be

a va i l a bl e  t o  t he  c hur c h i f  i t  a t t e mpt e d t o  r e pudi a t e  a n una ut ho-

r i z e d c ont r a c t  by i t s  t r us t e e s .   We  a gr e e .

Te nne s s e e  Code  Annot a t e d § 66- 2- 203 a l l ows  t he  t r us t e e s  of  a

c hur c h t o  c onve y pr ope r t y a c c or di ng t o  t he  r e gul a t i ons  of  s uc h
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c hur c h or  c ongr e ga t i on.   Cl e a r l y ,  he r e  t he  c hur c h di d not  f ol l ow

i t s  r e gul a t i ons  s i nc e  onl y one  t r us t e e  s i gne d t he  c ont r a c t .

Howe ve r ,  a s  f ound by t he  Cha nc e l l or ,  Dr .  Sma l l  i s  not  t he  pr ope r

pa r t y t o  c ha l l e nge  t he  c hur c h unde r  T. C. A.  §  66- 2- 203.   Tha t

s e c t i on i s  a  de f e ns e  a va i l a bl e  onl y by t he  c hur c h t o  r e pudi a t e  a n

una ut hor i z e d s a l e  by i t s  t r us t e e s .   We  f i nd s uppor t  f or  t hi s

pr opos i t i on i n  a  pr e vi ous  de c i s i on of  t hi s  Cour t .   I n  Hi l l  v.  Hi l l ,

34 Te nn.  App.  617,  241 S. W. 2d 865 ( 1951) ,  t he  pl a i nt i f f  wa s

a t t e mpt i ng t o  s ubj e c t  c hur c h pr ope r t y t o  a  de bt  owe d by t he

de f e nda nt - t r us t e e .   The  pl a i nt i f f  c l a i me d t ha t  t he  de f e nda nt -

t r us t e e  wa s  not  pr ope r l y s e l e c t e d by t he  c hur c h c ongr e ga t i on.   We

he l d,  i nt e r  a l i a ,  t ha t  t he  pl a i nt i f f  ha d no r i ght  t o  que s t i on t he

s e l e c t i on of  t he  t r us t e e .   The  s a me  pr i nc i pl e  a ppl i e s  he r e .   The

s t a t ut e  gr a nt s  r e l i gi ous  e nt i t i e s  t he  powe r  t o  a c qui r e  a nd di s pos e

of  pr ope r t y.   The  pr ovi s i on r e qui r i ng t he  c hur c h t r us t e e s  t o  f ol l ow

t he  c hur c h ' s  own r ul e s  pr ovi de s  t he  s a me  ki nd of  pr ot e c t i on t ha t

t he  Uni t e d Me t hodi s t  Book of  Di s c i pl i ne  doe s ,  na me l y t o  e ns ur e  t ha t

t he  t r us t e e s  t a ke  onl y t hos e  a c t i ons  t ha t  t he  c ongr e ga t i on

a ut hor i z e s  t he m t o do.   To a l l ow t hi r d pa r t y  buye r s ,  s uc h a s  Dr .

Sma l l ,  t o  c ha l l e nge  c ont r a c t s  unde r  t he  gui s e  of  f a i l i ng t o  f ol l ow

c hur c h byl a ws  woul d,  we  t hi nk,  de f e a t  t he  pur pos e  of  t he  s t a t ut e

a nd t he  Book of  Di s c i pl i ne ,  bot h of  whi c h a r e  de s i gne d t o  be ne f i t

c hur c he s  a s  oppos e d t o  pr ovi di ng a  me t hod by whi c h t hi r d pa r t i e s

ma y a t t a c k de c i s i ons  r e a c he d by t he  c hur c he s .   We  hol d t ha t  Dr .
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Sma l l  c a nnot  c ha l l e nge  t he  va l i di t y  of  t he  r e a l  e s t a t e  c ont r a c t  on

t he  gr ound t ha t  i t  wa s  s i gne d by onl y one  me mbe r  of  t he  Boa r d of

Tr us t e e s .  The  c ont r a c t  wa s ,  t he r e f or e ,  not  voi d a b i ni t i o.

The  s e c ond i s s ue  Dr .  Sma l l  r a i s e s  de a l s  wi t h whe t he r  t he

Knoxvi l l e  Di s t r i c t  ha s  s t a ndi ng t o c ont i nue  t he  l a ws ui t  i ns t i ga t e d

by Br i ght  Hope  a f t e r  i t  of f i c i a l l y di s ba nde d.   Dr .  Sma l l  c l a i ms

t ha t  t he  Knoxvi l l e  Di s t r i c t  wa s  not  t he  s uc c e s s or  i n i nt e r e s t  of

Br i ght  Hope  be c a us e  t he r e  wa s  no t r a ns f e r  of  i t s  a s s e t s .

At  t r i a l ,  a  r e s ol ut i on of  t he  1992 Hol s t on Annua l  Conf e r e nc e

of  t he  Uni t e d Me t hodi s t  Chur c h ( t he  r e gi ona l  gove r ni ng body of  t he

c hur c h)  wa s  e nt e r e d i nt o e vi de nc e .   Tha t  r e s ol ut i on di s c ont i nue d

Al de r s ga t e  Uni t e d Me t hodi s t  Chur c h ( Br i ght  Hope ' s  ne w na me ) ,  a nd

di r e c t e d  t ha t  t he  a s s e t s  of  Al de r s ga t e  be  a ppl i e d " t owa r d t he

e s t a bl i s hme nt  of  s a i d ne w c hur c h unde r  t he  di r e c t i on of  t he

Knoxvi l l e  Di s t r i c t  Boa r d of  Tr us t e e s . "   We  f e e l ,  a s  di d t he

Cha nc e l l or ,  t ha t  t hi s  r e s ol ut i on t r a ns f e r r e d t he  a s s e t s  of  Br i ght

Hope  t o t he  Knoxvi l l e  Di s t r i c t ,  a nd di r e c t e d t he  Knoxvi l l e  Di s t r i c t

t o us e  t hos e  a s s e t s  t o a s s i s t  i n t he  e s t a bl i s hme nt  of  Chr i s t  Uni t e d

Me t hodi s t .   Dr .  Sma l l  c ont e nds  t ha t  t he  r e s ol ut i on t r a ns f e r r e d t he

a s s e t s  of  Br i ght  Hope  di r e c t l y  t o  Chr i s t  Uni t e d Me t hodi s t .   We r e

t hi s  t r ue ,  i t  woul d me a n t ha t  t hi s  l a ws ui t  woul d f a i l  s i nc e  t ha t

c hur c h wa s  not  ma de  a  pa r t y .   We  r e s pe c t f u l l y  d i s a gr e e  wi t h Dr .
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Sma l l ' s  pos i t i on.  I f  t he  Hol s t on Conf e r e nc e  ha d i nt e nde d t o

t r a ns f e r  t he  a s s e t s  di r e c t l y t o Chr i s t  Uni t e d Me t hodi s t ,  t he r e

woul d ha ve  be e n no ne e d t o  me nt i on t he  Knoxvi l l e  Di s t r i c t .   But  by

i nc l udi ng a  di r e c t i on t o t he  Di s t r i c t ,  we  t hi nk i t  obvi ous  t ha t  t he

Conf e r e nc e  wa s  t r a ns f e r r i ng t he  a s s e t s  t o  t he  Di s t r i c t ,  a nd i s s ui ng

i ns t r uc t i ons  a s  t o  how t o di s pos e  of  t he m.   I f  t he  Knoxvi l l e

Di s t r i c t  di d not  r e c e i ve  t he  a s s e t s ,  t he  i ns t r uc t i ons  t o i t  woul d

ha ve  be e n s upe r f l uous .   We  hol d t ha t  t he  Knoxvi l l e  Di s t r i c t  wa s  t he

s uc c e s s or  i n  i nt e r e s t  of  Br i ght  Hope  Uni t e d Me t hodi s t  Chur c h,  a nd

c ons e que nt l y  di d ha ve  s t a ndi ng t o  c ont i nue  t hi s  s ui t .

The  t hi r d i s s ue  pr e s e nt e d i s  whe t he r  Dr .  Sma l l  wa s  pe r s ona l l y

l i a bl e  on t he  c ont r a c t .   The  Cha nc e l l or  f ound t ha t  Dr .  Sma l l  ha d

s i gne d t he  c ont r a c t  i ndi vi dua l l y .   Thi s  i s s ue  ha s  t wo f a c e t s ,

na me l y whe t he r  t he  c ont r a c t  wa s  c ont i nge nt  upon t he  pur c ha s e  of

ot he r  pa r c e l s  of  l a nd ne e de d f or  t he  de ve l opme nt ,  a nd whe t he r  Dr .

Sma l l  wa s  a c t i ng i n  a n i ndi vi dua l  c a pa c i t y  or  on be ha l f  of  t he

j oi nt  ve nt ur e  whe n he  e xe c ut e d  t he  c ont r a c t .   We  a gr e e  wi t h t he

Cha nc e l l or ' s  r e s ol ut i on of  bot h i s s ue s .

I n Te nne s s e e ,  i f  a  c ont r a c t  i s  una mbi guous  on i t s  f a c e ,  t he

c our t  i s  t o i nt e r pr e t  t he  c ont r a c t  a s  wr i t t e n.   Pe t t y v .  Sl oa n,  197

Te nn.  630,  277 S. W. 2d 355 ( 1955) .   The  Cha nc e l l or ,  de s pi t e  t he  f a c t

t ha t  Dr .  Sma l l  wa s  wor ki ng a s  pa r t  of  a  j oi nt  ve nt ur e ,  f ound t ha t
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he  t ook i t  upon hi ms e l f  t o  ne got i a t e  wi t h t he  c hur c h ,  a nd c on-

t r a c t e d i ndi vi dua l l y  t o  pur c ha s e  t he  pr ope r t y.   He  i nc l ude d no

c ont i nge nc y pr ovi s i ons  whi c h a l l owe d hi m t o a voi d t he  s a l e  i f  ot he r

ne e de d pr ope r t y c oul d not  be  pur c ha s e d.    Al t hough Dr .  Sma l l  a r gue s

t ha t  he  i nt e nde d f or  t he  c ont r a c t  t o  be  c ont i nge nt  upon t he

a va i l a bi l i t y of  ot he r  pa r c e l s  of  l a nd,  he  di d not  i nc l ude  s uc h a

pr ovi s i on i n t he  c ont r a c t ,  nor  d i d  he  r e f e r  t o  a  j oi nt  ve nt ur e .

Whe n a  c ont r a c t  i s  c l e a r  a nd una mbi guous ,  t he  c our t  mus t  i nt e r pr e t

i t  a s  wr i t t e n,  r a t he r  t ha n a c c or di ng t o  t he  une xpr e s s e d i nt e nt i on

of  one  of  t he  pa r t i e s .   I d.  a t  358.  Se e  a l s o  Na s hvi l l e  El e c t r i c

Suppl y Compa ny,  I nc .  v .  Ka y I ndus t r i e s ,  I nc .  e t  a l . ,  533 S. W. 2d 306

( Te nn.  App.  1975) .   The  a c t ua l  c ont r a c t  i s  pl a i n a nd una mbi guous .

Whi l e  t he r e  i s  a  pr ovi s i on f or  t e r ms  a nd c ondi t i ons ,  i t  i s  s i l e nt

a s  t o  bot h t he  j oi nt  ve nt ur e  a nd a ny c ont i nge nc i e s  f or  t he

a c qui s i t i on of  ot he r  pr ope r t y.   Our  c our t s  ha ve  he l d t ha t  a

c ont r a c t  i s  a mbi guous  onl y whe n i t  i s  of  unc e r t a i n me a ni ng a nd ma y

be  unde r s t ood i n  mor e  wa ys  t ha n one .   Empr e s s  He a l t h  & Be a ut y Spa ,

I nc .  v .  Tur ne r ,  503 S. W. 2d 188 ( Te nn.  1973) .   Thi s  i s  no t  s uc h a

c ont r a c t .   We  f i nd t ha t  t he  c ons t r uc t i on gi ve n t o  t he  c ont r a c t  by

t he  t r i a l  c our t  a s  t o t he  i ndi vi dua l  l i a bi l i t y of  Dr .  Sma l l  a nd

l a c k of  c ont i nge nc i e s  wa s  f a i r  a nd r e a s ona bl e  a s  we l l  a s  c ons i s t e nt

wi t h a ppl i c a bl e  l a w,  t he  l a ngua ge ,  a nd e xpr e s s e d i nt e nt  of  t he

pa r t i e s .   We  a gr e e  wi t h t he  j udgme nt  of  t he  Cha nc e l l or  on t hi s

i s s ue .
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The  f i na l  i s s ue  r a i s e d by Dr .  Sma l l  que s t i ons  whe t he r  t he

Cour t  e r r e d i n  a wa r di ng da ma ge s  f or  t he  e a r ne s t  mone y,  i nt e r e s t  a nd

a t t or ne y’ s  f e e s .

The  e a r ne s t  mone y wa s  t o  be  pa i d i n  t he  f or m of  a  c or por a t e

pr omi s s or y not e  s e c ur e d by t he  Ha l l s  Wa l k- I n Me di c a l  Cl i ni c .

At t a c he d t o  t he  c ont r a c t  i s  a n i na r t f ul l y  dr a f t e d doc ume nt ,

a ppa r e nt l y  s uppl i e d by t he  r e a l t or ,  whi c h  pur por t s  t o  be  a

pr omi s s or y not e .   Al t hough t he  not e  s pe c i f i e s  t ha t  i t  i s  s e c ur e d by

t he  Ha l l s  Wa l k- I n Me di c a l  Cl i ni c ,  I nc . ,  i t  i s  not  s i gne d by a nyone

f r om t he  c or por a t i on i n  a n a ppr opr i a t e  r e pr e s e nt a t i ve  c a pa c i t y .

The  not e  i n  pe r t i ne nt  pa r t  r e a ds  a s  f ol l ows :

On or  be f or e  Se pt e mbe r  26,  or  19  da ys  a f t e r  da t e ,
f or  va l ue  r e c e i ve d I  pr omi s e  t o  pa y t o  t he  or de r  of
Br i ght  Hope  Uni t e d Me t hodi s t  Chur c h /  Vol unt e e r  Re a l t y
Compa ny t he  s um of  ( $5, 000)  Fi ve  Thous a nd Dol l a r s  wi t h
i nt e r e s t  a t  t he  r a t e  of  ( 10)  pe r c e nt  f r om da t e .  . . .   The
unde r s i gne d pr i nc i pa l  a nd e ndor s e r s  of  t hi s  not e  wa i ve
de ma nd,  not i c e  a nd pr ot e c t  t he r e of ,  a nd I  a gr e e  t ha t  i f
t hi s  not e  i s  pl a c e d i n  t he  ha nds  of  a n a t t or ne y- a t - l a w
f or  c ol l e c t i on,  or  ha s  t o  be  s ue d on,  t ha t  Robe r t  Sma l l
M. D.  wi l l  pa y t e n pe r c e nt  a t t or ne y' s  f e e s  i n  a ddi t i on t o
t he  pr i nc i pa l  a nd i nt e r e s t ,  whi c h f e e  s ha l l  be  a dde d t o
a nd be c ome  a  pa r t  of  t he  j udge me nt .  [ s i c ]   ( Empha s i s
a dde d) .

The  not e  i s  s e c ur e d by Ha l l s  Wa l k- I n Me di c a l  Cl i ni c
I nc .

( s i gne d)  Robe r t  M.  Sma l l  M. D.
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Al t hough t he  not e  c l a i ms  t o  be  s e c ur e d by t he  Ha l l s  Wa l k- I n

Cl i ni c ,  i t  i s  not  s i gne d by Dr .  Sma l l  a s  a  r e pr e s e nt a t i ve  of  t he

Cl i ni c .   Ra t he r ,  i t  i s  a n i ndi vi dua l  pr omi s e  t o  pa y Br i ght  Hope

$5, 000,  a nd i s  not  c ont i nge nt  upon t he  ha ppe ni ng of  a ny e ve nt .   We

f i nd no me r i t  i n t hi s  i s s ue .

The  r e ma i ni ng i s s ue s  de a l  wi t h t he  a wa r d of  da ma ge s  on t he

pr omi s s or y not e ,  a nd f ur t he r ,  c ha l l e nge  t he  Cha nc e l l or ' s  f i ndi ng

t ha t  t he  c hur c h e s t a bl i s he d no da ma ge s  on t he  r e a l  e s t a t e  c ont r a c t .

As  t o  t he  r e a l  e s t a t e  c ont r a c t ,  we  a gr e e  wi t h t he  t r i a l  c our t

t ha t  t he  pr ope r  me a s ur e  of  da ma ge s  wa s  t he  di f f e r e nc e  be t we e n t he

f a i r  ma r ke t  va l ue  of  t he  pr ope r t y a nd t he  a mount  of  t he  c ont r a c t .

Se e  Tur ne r  v .  Be ns on,  672 S. W. 2d 752 ( Te nn.  1984) .   I t  wa s  t he

pl a i nt i f f ' s  bur de n t o  e s t a bl i s h i t s  da ma ge s  us i ng t he  pr ope r

me a s ur e  of  da ma ge s  f or  t he  br e a c h.   The  pl a i nt i f f  f a i l e d t o  me e t

t hi s  bur de n.   The  onl y t e s t i mony a t  t r i a l  c onc e r ni ng t he  f a i r

ma r ke t  va l ue  of  t he  pr ope r t y c a me  f r om Dr .  Da r r i s  Doya l ,  who a t  t he

t i me ,  wa s  Di s t r i c t  Supe r i nt e nde nt  of  t he  Knoxvi l l e  Di s t r i c t .   Dr .

Doya l  t e s t i f i e d t ha t  t he  f a i r  ma r ke t  va l ue  of  t he  c hur c h wa s

$250, 000,  t he  c ont r a c t  pr i c e .   The r e f or e ,  de s pi t e  t he  f a c t  t ha t  t he

pr ope r t y ul t i ma t e l y s ol d f or  s ubs t a nt i a l l y  l e s s  t ha n t he  c ont r a c t

pr i c e ,  t he  pl a i nt i f f s  f a i l e d t o  pr ove  t ha t  t he  pr ope r t y ' s  f a i r



2Dr. Doyal admitted at trial that the property was auctioned in the manner of
a liquidation sale, because the church was at the time hard pressed for cash.
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ma r ke t  va l ue  wa s  l e s s  t ha n t he  c ont r a c t  pr i c e . 2  We  t he r e f or e  a gr e e

t ha t  t he  c hur c h f a i l e d t o  e s t a bl i s he d t ha t  i t  s us t a i ne d da ma ge s  a s

a  r e s ul t  of  Dr .  Sma l l ' s  br e a c h.   We ,  t he r e f or e ,  c onc ur  wi t h t he

Cha nc e l l or ' s  vi e w.   Si nc e  no da ma ge s  we r e  a wa r de d f or  t he  br e a c h of

t he  r e a l  e s t a t e  c ont r a c t ,  t he  i s s ue  of  whe t he r  t he  c hur c h f a i l e d t o

mi t i ga t e  i t s  da ma ge s  i s  moot .

The  f i na l  i s s ue  r a i s e d by Dr .  Sma l l  c ha r ge s  t ha t  t he  Tr i a l

Cour t  e r r e d i n  a wa r di ng i nt e r e s t  a nd a t t or ne y ' s  f e e s  on t he

pr omi s s or y not e ,  a s s e r t i ng t ha t  he  ha d ma de  a n of f e r  t o  s e t t l e  f or

t he  e nt i r e  a mount  of  t he  pr omi s s or y not e  i n  1991.   We  f i nd no e r r or

i n a wa r di ng i nt e r e s t  a nd a t t or ne y' s  f e e s  a s  c a l l e d f or  i n  t he

pr omi s s or y not e .   The  of f e r  of  s e t t l e me nt  by Dr .  Sma l l  wa s  not  a

t e nde r  of  c a s h,  but  r a t he r  wa s  a n of f e r  t o  pa y $5, 000 i n  i ns t a l l -

me nt  pa yme nt s .   We  t hi nk t ha t  t he  c hur c h wa s  wi t hi n i t s  r i ght s  t o

r e j e c t  t he  de f e nda nt ' s  of f e r .   We  f i nd no me r i t  i n  t hi s  i s s ue .

The  j udgme nt  of  t he  Tr i a l  Cour t  i s  a f f i r me d.   Cos t s  of  t he

Appe a l  a r e  a s s e s s e d a ga i ns t  Dr .  Sma l l  a nd t he  c a s e  i s  r e ma nde d t o

t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

______________________________



12

                                   Don T.  Mc Mur r a y,  J .

CONCUR:

_______________________________
He r s c he l  P.  Fr a nks ,  J .

_______________________________
Cl i f f or d E.  Sa nde r s ,  Sp.  J .



I N THE COURT OF APPEALS

BRI GHT HOPE UNI TED METHODI ST    ) KNOX CHANCERY
CHURCH,                          ) C. A.  NO.  03A01- 9602- CH- 00062
                                )
          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  SHARON BELL
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
ROBERT SMALL,  M. D. ,              ) AFFI RMED AND REMANDED
                                )
          De f e nda nt - Appe l l a nt    )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d  f r om t he

Cha nc e r y Cour t  of  Knox Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  opi ni on t ha t  t he r e  wa s

no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

The  j udgme nt  of  t he  Tr i a l  Cour t  i s  a f f i r me d.   Cos t s  of  t he

Appe a l  a r e  a s s e s s e d a ga i ns t  Dr .  Sma l l  a nd t he  c a s e  i s  r e ma nde d t o

t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .
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