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OP1 NI ON

Franks. J.

Plaintiffs brought this action against their
attorney, alleging that he was guilty of ?raud, outrageous
conduct, |egal mal practice, and breach of fiduciary duty? in
purchasi ng the proceeds of the structured settlenents entered
by the plaintiffs.

The Trial Court granted summary judgnment on behal f
of the defendant, after the discovery depositions of the
plaintiffs were taken and defendant filed an affidavit of an
?l nvest ment speci al i st?.

We begin our analysis by observing that no



presunption of correctness attaches to decisions granting
summary judgnent, Roberts v. Roberts, 845 S. W2d 225 (Tenn.
App. 1992), and the Court nust view all affidavits and
depositions in the light nost favorable to the opponent of the
notion and draw | egiti mate concl usions of fact therefromin
the opponent’s favor. Berry v. Whitworth, 576 S.W2d 351
(Tenn. App. 1978).

Plaintiffs’ depositions reveal that both plaintiffs
were addicted to drugs and al cohol, and that defendant had
represented themin various and sundry matters, including
crimnal charges. Plaintiffs enpl oyed defendant to represent
themin an action for damages for personal injuries arising
from an autonobil e accident, which cases were settled, with a
part of the settlenent paid to plaintiffs at the tine of
signing rel eases, and the renai ning consideration was to be
paid in the formof a structured settlenent, which the
plaintiffs entered with the insurance carrier for the tort
f easor.

The structured settl enent agreenents were entered
wi th Tennessee Farners Life Insurance Conpany whi ch provided
annuity paynents, and the agreenent by its terns prohibited
assi gnment of the ownership of the policy. The agreenent
provided for sixty nonthly equal paynents to each plaintiff
and their attorney.

The defendant had engaged in the practice of
advanci ng noney to these plaintiffs, and after three of the
nont hl y paynents had been made and di sbursed to plaintiffs by
def endant, one of the plaintiffs approached defendant about
borrowi ng noney, and he advi sed that they had passed their
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limt? that nonth. This plaintiff then approached a | oan
conpany about borrow ng noney, advising of her nonthly
paynents. She candidly admts that the reason for wanting the
| oan was ?probably wanting to get high?. The | oan conpany
i nsi sted upon sone docunentation of plaintiff’'s nonthly
paynments, and the plaintiff went to defendant’s office seeking
copies of the structured settlenent agreenment, whereupon the
| awyer informed her that she didn't want to do that, and asked
her to return to his office that night. Both plaintiffs went
to defendant’s office that evening in a state of intoxication
and signed agreenents with the defendant wherein he purchased
the proceeds fromthe structured settl enent agreenent. One of
the plaintiffs over the remaining fifty-seven nonths woul d
have recei ved $32,348.10. The defendant paid this plaintiff
$18,676.00. The other plaintiff would have received over the
sane period $25,597.54. The defendant paid $15, 500.00 as
consi derati on.

One of the plaintiffs explained their position thus,
in the course of the deposition:

Q Let me ask you, generally, what is your

conpl ai nt agai nst Arnol d? How do you think

Arnold did you wong in this case, this
aut onobi | e acci dent case?

A By buying ny settlenent when -- | trusted
Ar nol d.
Q Yeah.
A. He -- as far as | was concerned, he had not |et

me down. That’s why | didn’t bother to keep
track of this anount of nobney, or that anount
of noney. | trusted Arnold.

Q You say he did you wong by buying your
settl enent ?

A Knowi ng the shape that | was in, he knew that I
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needed that nonthly check each nonth.
Uh- huh.
Over that tine period, not all at once.

Uh- huh.

> O > O

Not with ny problem Not with ny frame of
m nd.

Q So you wanted himto dole this noney out to
you. |Is that what you want ed?

A I wanted himto keep it like it was supposed to
be.

The affidavit of the % nvestnent specialist? opines
that the affiant had di scussed the ternms of the annuity
policies with an enpl oyee of Tennessee Farnmers Mutual
| nsurance Conpany, and determ ned fromthat conversation that
the policy had no surrender value and no cash val ue as of
Cctober 6, 1993, and based upon these di scussions and market
experi ence, she concluded that defendant had ?overpai d? to the
plaintiffs for their annuities.

The tinme-honored rule in this jurisdiction in
resol ving di sputes between attorneys and their clients is
stated in Waller, Lansdon, Dortch, Davis v. Haney, 851 S. W2d
131 (Tenn. 1992):

?0nmi ng to the confidential and fiduciary relation

between an attorney and his client, and to the

i nfluence of the attorney over his client, grow ng

out of that relation, courts of |law, and especially

of equity, scrutinize nost closely all transactions

bet ween an attorney and his client. To sustain a

transacti on of advantage to hinself with his client,

the attorney has the burden of show ng, not only

t hat he used no undue influence, but that he gave

his client all the informati on and advice which is

(sic) would have been his duty to give if he hinself

had not been interested and that the transaction was

as beneficial to the client as it would have been
had the client dealt with stranger.?

Id. 131 (Quoting Hutchinson v. Crowder, 8
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Tenn. G v. App. 114 (1917).)

This Court observed in Cultra v. Douglas, 44 S.W2d 575 (1969)
t hat :

The rel ationship of attorney and client is an

extrenely delicate and fiduciary one so far as the

duty of the attorney toward his client is concerned,
and the courts jealously hold the attorney to the

ut nost good faith in the discharge of his duties.
The Court then quoted with approval from7 C J.S. Attorney and
Client sec. 127, at pp. 964-965, the general rule governing
deal i ngs between attorneys and clients:

?Rat her, all such transactions or dealings are

regarded with suspicion and disfavor, are

di scouraged by the policy of the law, and wll be

closely scrutinized by the courts, which will |ean

agai nst the attorney; and if it appears that the
transaction is unfair that the client has been
overreached or unduly influenced, it may be avoi ded
at his election, either in courts of law, or in
courts of equity on the principles that govern the
conduct and dealings of trustees or fiduciaries
general ly.?
And the Supreme Court nost recently said in Matlock v.
Si npson, 902 S.W2d 384 (Tenn. 1995) that the rule is that the
exi stence of a confidential relationship followed by a
transacti on wherein the dom nant party receives a benefit from
the other party, a presunption of undue influence arises that
may be rebutted only by clear and convincing evidence of
fairness of the transaction.

The general rule followed in nost, if not all,
jurisdictions presunes that undue influence or fraud attaches
to any assignment or conveyance that an attorney takes from
his client, while the relationship of attorney/client exists,
and that no presunption of innocence or inprobability of
wrongdoi ng exists in favor of the attorney. 7 Am Jur.2d

Attorneys at Law, 8122 and 7A C. J.S. Attorney and Cient,
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§241.

The affidavit of the expert does not satisfy the
criteria of TR CP. Rule 56.05 and Rul e 703, Tennessee Rul es
of Evidence. Mrreover, this is the type of case where only
upon a full trial can the issues be properly devel oped, and we
conclude that summary judgnent is not an appropriate procedure
for the disposition of the issues in this case. See Fow er v.
Happy Goodman Family, 575 S.W2d 496 (Tenn. 1978).

Accordi ngly, we vacate the sumary judgnent and renmand for
further proceedings consistent with this opinion, with costs

assessed to defendant.

Her schel P. Franks, J.

CONCUR:

Houston M Goddard, P.J.

Charl es D. Susano, Jr., J.



