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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

LESA HAGER a nd BONNI E LENTS, )  C/ A N0.  03A01- 9601- CV- 00010
)

Appe l l a nt s , )  RHEA LAW
)

v. )  HON.  J OHN A.  TURNBULL,
)  J UDGE

J .  ARNOLD FI TZGERALD, )
)  VACATED AND

Appe l l e e . )  REMANDED

NATHAN E.  BROOKS,  Cha t t a nooga ,  f or  Appe l l a nt s .

W. B.  LUTHER,  a nd SHANE USARY,  Cha t t a nooga ,  f or  Appe l l e e .

O P I  N I  O N

Fr a nks .  J .

Pl a i nt i f f s  br ought  t hi s  a c t i on a ga i ns t  t he i r

a t t or ne y,  a l l e gi ng t ha t  he  wa s  gui l t y  of  ?f r a ud,  out r a ge ous

c onduc t ,  l e ga l  ma l pr a c t i c e ,  a nd br e a c h of  f i duc i a r y dut y? i n

pur c ha s i ng t he  pr oc e e ds  of  t he  s t r uc t ur e d s e t t l e me nt s  e nt e r e d

by t he  pl a i nt i f f s .

The  Tr i a l  Cour t  gr a nt e d s umma r y j udgme nt  on be ha l f

of  t he  de f e nda nt ,  a f t e r  t he  di s c ove r y de pos i t i ons  of  t he

pl a i nt i f f s  we r e  t a ke n a nd de f e nda nt  f i l e d a n a f f i da vi t  of  a n

?i nve s t me nt  s pe c i a l i s t ?.

We  be gi n our  a na l ys i s  by obs e r vi ng t ha t  no
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pr e s umpt i on of  c or r e c t ne s s  a t t a c he s  t o  de c i s i ons  gr a nt i ng

s umma r y j udgme nt ,  Robe r t s  v .  Robe r t s ,  845 S. W. 2d 225 ( Te nn.

App.  1992) ,  a nd t he  Cour t  mus t  vi e w a l l  a f f i da vi t s  a nd

de pos i t i ons  i n  t he  l i ght  mos t  f a vor a bl e  t o  t he  oppone nt  of  t he

mot i on a nd dr a w l e gi t i ma t e  c onc l us i ons  of  f a c t  t he r e f r om i n

t he  oppone nt ’ s  f a vor .   Be r r y  v .  Whi t wor t h ,  576 S. W. 2d 351

( Te nn.  App.  1978) .

Pl a i nt i f f s ’  de pos i t i ons  r e ve a l  t ha t  bot h pl a i nt i f f s

we r e  a ddi c t e d t o  dr ugs  a nd a l c ohol ,  a nd t ha t  de f e nda nt  ha d

r e pr e s e nt e d t he m i n va r i ous  a nd s undr y ma t t e r s ,  i nc l udi ng

c r i mi na l  c ha r ge s .   Pl a i nt i f f s  e mpl oye d de f e nda nt  t o  r e pr e s e nt

t he m i n a n a c t i on f or  da ma ge s  f or  pe r s ona l  i nj ur i e s  a r i s i ng

f r om a n a ut omobi l e  a c c i de nt ,  whi c h c a s e s  we r e  s e t t l e d,  wi t h a

pa r t  of  t he  s e t t l e me nt  pa i d t o pl a i nt i f f s  a t  t he  t i me  of

s i gni ng r e l e a s e s ,  a nd t he  r e ma i ni ng c ons i de r a t i on wa s  t o  be

pa i d i n  t he  f or m of  a  s t r uc t ur e d s e t t l e me nt ,  whi c h t he

pl a i nt i f f s  e nt e r e d wi t h t he  i ns ur a nc e  c a r r i e r  f or  t he  t or t

f e a s or .   

The  s t r uc t ur e d s e t t l e me nt  a gr e e me nt s  we r e  e nt e r e d

wi t h Te nne s s e e  Fa r me r s  Li f e  I ns ur a nc e  Compa ny whi c h pr ovi de d 

a nnui t y  pa yme nt s ,  a nd t he  a gr e e me nt  by i t s  t e r ms  pr ohi bi t e d

a s s i gnme nt  of  t he  owne r s hi p of  t he  pol i c y.   The  a gr e e me nt

pr ovi de d f or  s i xt y mont hl y e qua l  pa yme nt s  t o  e a c h pl a i nt i f f

a nd t he i r  a t t or ne y.   

The  de f e nda nt  ha d e nga ge d i n  t he  pr a c t i c e  of

a dva nc i ng mone y t o  t he s e  pl a i nt i f f s ,  a nd a f t e r  t hr e e  of  t he

mont hl y pa yme nt s  ha d be e n ma de  a nd di s bur s e d t o  pl a i nt i f f s  by

de f e nda nt ,  one  of  t he  pl a i nt i f f s  a ppr oa c he d de f e nda nt  a bout

bor r owi ng mone y,  a nd he  a dvi s e d t ha t  t he y ha d pa s s e d t he i r
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?l i mi t ? t ha t  mont h.   Thi s  pl a i nt i f f  t he n a ppr oa c he d a  l oa n

c ompa ny a bout  bor r owi ng mone y,  a dvi s i ng of  he r  mont hl y

pa yme nt s .   She  c a ndi dl y a dmi t s  t ha t  t he  r e a s on f or  wa nt i ng t he

l oa n wa s  ?pr oba bl y wa nt i ng t o  ge t  hi gh?.   The  l oa n c ompa ny

i ns i s t e d upon s ome  doc ume nt a t i on of  pl a i nt i f f ’ s  mont hl y

pa yme nt s ,  a nd t he  pl a i nt i f f  we nt  t o  de f e nda nt ’ s  of f i c e  s e e ki ng

c opi e s  of  t he  s t r uc t ur e d s e t t l e me nt  a gr e e me nt ,  whe r e upon t he

l a wye r  i nf or me d he r  t ha t  s he  di dn’ t  wa nt  t o  do t ha t ,  a nd a s ke d

he r  t o  r e t ur n t o  hi s  of f i c e  t ha t  ni ght .   Bot h pl a i nt i f f s  we nt

t o  de f e nda nt ’ s  of f i c e  t ha t  e ve ni ng i n  a  s t a t e  of  i nt oxi c a t i on

a nd s i gne d a gr e e me nt s  wi t h t he  de f e nda nt  whe r e i n he  pur c ha s e d

t he  pr oc e e ds  f r om t he  s t r uc t ur e d s e t t l e me nt  a gr e e me nt .   One  of

t he  pl a i nt i f f s  ove r  t he  r e ma i ni ng f i f t y- s e ve n mont hs  woul d

ha ve  r e c e i ve d $32, 348. 10.   The  de f e nda nt  pa i d t hi s  pl a i nt i f f

$18, 676. 00.   The  ot he r  pl a i nt i f f  woul d ha ve  r e c e i ve d ove r  t he

s a me  pe r i od $25, 597. 54.   The  de f e nda nt  pa i d $15, 500. 00 a s

c ons i de r a t i on.   

One  of  t he  pl a i nt i f f s  e xpl a i ne d t he i r  pos i t i on t hus ,

i n  t he  c our s e  of  t he  de pos i t i on:

Q. Le t  me  a s k you,  ge ne r a l l y ,  wha t  i s  your
c ompl a i nt  a ga i ns t  Ar nol d?   How do you t hi nk
Ar nol d di d you wr ong i n  t hi s  c a s e ,  t hi s
a ut omobi l e  a c c i de nt  c a s e ?

A. By buyi ng my s e t t l e me nt  whe n - -  I  t r us t e d
Ar nol d.

Q. Ye a h.

A. He  - -  a s  f a r  a s  I  wa s  c onc e r ne d,  he  ha d not  l e t
me  down.   Tha t ’ s  why I  di dn’ t  bot he r  t o  ke e p
t r a c k of  t hi s  a mount  of  mone y,  or  t ha t  a mount
of  mone y.   I  t r us t e d Ar nol d.

Q. You s a y he  di d you wr ong by buyi ng your
s e t t l e me nt ?

A. Knowi ng t he  s ha pe  t ha t  I  wa s  i n ,  he  kne w t ha t  I
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ne e de d t ha t  mont hl y c he c k e a c h mont h.

Q. Uh- huh.

A. Ove r  t ha t  t i me  pe r i od,  not  a l l  a t  onc e .

Q. Uh- huh.

A. Not  wi t h my pr obl e m.   Not  wi t h my f r a me  of
mi nd.

Q. So you wa nt e d hi m t o dol e  t hi s  mone y out  t o
you.   I s  t ha t  wha t  you wa nt e d?

A. I  wa nt e d hi m t o ke e p i t  l i ke  i t  wa s  s uppos e d t o
be .

The  a f f i da vi t  of  t he  ?i nve s t me nt  s pe c i a l i s t ? opi ne s

t ha t  t he  a f f i a nt  ha d di s c us s e d t he  t e r ms  of  t he  a nnui t y

pol i c i e s  wi t h a n e mpl oye e  of  Te nne s s e e  Fa r me r s  Mut ua l

I ns ur a nc e  Compa ny,  a nd de t e r mi ne d f r om t ha t  c onve r s a t i on t ha t

t he  pol i c y ha d no s ur r e nde r  va l ue  a nd no c a s h va l ue  a s  of

Oc t obe r  6 ,  1993,  a nd ba s e d upon t he s e  di s c us s i ons  a nd ma r ke t

e xpe r i e nc e ,  s he  c onc l ude d t ha t  de f e nda nt  ha d ?ove r pa i d? t o  t he

pl a i nt i f f s  f or  t he i r  a nnui t i e s .

The  t i me - honor e d r ul e  i n  t hi s  j ur i s di c t i on i n

r e s ol vi ng di s put e s  be t we e n a t t or ne ys  a nd t he i r  c l i e nt s  i s

s t a t e d i n Wal l e r ,  Lans don,  Dor t c h,  Dav i s  v .  Hane y ,  851 S. W. 2d

131 ( Te nn.  1992) :

?Owi ng t o  t he  c onf i de nt i a l  a nd f i duc i a r y r e l a t i on
be t we e n a n a t t or ne y a nd hi s  c l i e nt ,  a nd t o  t he
i nf l ue nc e  of  t he  a t t or ne y ove r  hi s  c l i e nt ,  gr owi ng
out  of  t ha t  r e l a t i on,  c our t s  of  l a w,  a nd e s pe c i a l l y
of  e qui t y,  s c r ut i ni z e  mos t  c l os e l y a l l  t r a ns a c t i ons
be t we e n a n a t t or ne y a nd hi s  c l i e nt .   To s us t a i n a
t r a ns a c t i on of  a dva nt a ge  t o  hi ms e l f  wi t h hi s  c l i e nt ,
t he  a t t or ne y ha s  t he  bur de n of  s howi ng,  not  onl y
t ha t  he  us e d no undue  i nf l ue nc e ,  but  t ha t  he  ga ve
hi s  c l i e nt  a l l  t he  i nf or ma t i on a nd a dvi c e  whi c h i s
( s i c )  woul d ha ve  be e n hi s  dut y t o  gi ve  i f  he  hi ms e l f
ha d not  be e n i nt e r e s t e d a nd t ha t  t he  t r a ns a c t i on wa s
a s  be ne f i c i a l  t o  t he  c l i e nt  a s  i t  woul d ha ve  be e n
ha d t he  c l i e nt  de a l t  wi t h s t r a nge r . ?

I d.  131 ( Quot i ng Hut c hi ns on v .  Cr owde r ,  8
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Te nn. Ci v. App.  114 ( 1917) . )

Thi s  Cour t  obs e r ve d i n  Cul t r a v .  Dougl as ,  44 S. W. 2d 575 ( 1969)

t ha t :

The  r e l a t i ons hi p of  a t t or ne y a nd c l i e nt  i s  a n
e xt r e me l y de l i c a t e  a nd f i duc i a r y one  s o f a r  a s  t he
dut y of  t he  a t t or ne y t owa r d hi s  c l i e nt  i s  c onc e r ne d,
a nd t he  c our t s  j e a l ous l y hol d t he  a t t or ne y t o  t he
ut mos t  good f a i t h  i n  t he  di s c ha r ge  of  hi s  dut i e s .

The  Cour t  t he n quot e d wi t h a ppr ova l  f r om 7 C. J . S.  At t or ne y  and

Cl i e nt  s e c .  127,  a t  pp.  964- 965,  t he  ge ne r a l  r ul e  gove r ni ng

de a l i ngs  be t we e n a t t or ne ys  a nd c l i e nt s :

?Ra t he r ,  a l l  s uc h t r a ns a c t i ons  or  de a l i ngs  a r e
r e ga r de d wi t h s us pi c i on a nd di s f a vor ,  a r e
di s c our a ge d by t he  pol i c y of  t he  l a w,  a nd wi l l  be
c l os e l y s c r ut i ni z e d by t he  c our t s ,  whi c h wi l l  l e a n
a ga i ns t  t he  a t t or ne y;  a nd i f  i t  a ppe a r s  t ha t  t he
t r a ns a c t i on i s  unf a i r  t ha t  t he  c l i e nt  ha s  be e n
ove r r e a c he d or  undul y i nf l ue nc e d,  i t  ma y be  a voi de d
a t  hi s  e l e c t i on,  e i t he r  i n c our t s  of  l a w,  o r  i n
c our t s  of  e qui t y  on t he  pr i nc i pl e s  t ha t  gove r n t he
c onduc t  a nd de a l i ngs  of  t r us t e e s  or  f i duc i a r i e s
ge ne r a l l y . ?

And t he  Supr e me  Cour t  mos t  r e c e nt l y  s a i d i n  Mat l oc k  v .

Si mps on ,  902 S. W. 2d 384 ( Te nn.  1995)  t ha t  t he  r ul e  i s  t ha t  t he

e xi s t e nc e  of  a  c onf i de nt i a l  r e l a t i ons hi p f ol l owe d by a

t r a ns a c t i on whe r e i n t he  domi na nt  pa r t y  r e c e i ve s  a  be ne f i t  f r om

t he  ot he r  pa r t y ,  a  pr e s umpt i on of  undue  i nf l ue nc e  a r i s e s  t ha t

ma y be  r e but t e d onl y by c l e a r  a nd c onvi nc i ng e vi de nc e  of

f a i r ne s s  of  t he  t r a ns a c t i on.

The  ge ne r a l  r ul e  f ol l owe d i n  mos t ,  i f  not  a l l ,

j ur i s di c t i ons  pr e s ume s  t ha t  undue  i nf l ue nc e  or  f r a ud a t t a c he s

t o a ny a s s i gnme nt  or  c onve ya nc e  t ha t  a n a t t or ne y t a ke s  f r om

hi s  c l i e nt ,  whi l e  t he  r e l a t i ons hi p of  a t t or ne y/ c l i e nt  e xi s t s ,

a nd t ha t  no pr e s umpt i on of  i nnoc e nc e  or  i mpr oba bi l i t y  of

wr ongdoi ng e xi s t s  i n  f a vor  of  t he  a t t or ne y.   7  Am. J ur . 2d

At t or ne y s  at  Law,  §122 a nd 7A C. J . S.  At t or ne y  and Cl i e nt ,
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§241.   

The  a f f i da vi t  of  t he  e xpe r t  doe s  not  s a t i s f y t he

c r i t e r i a  of  T. R. C. P.  Rul e  56. 05 a nd Rul e  703,  Te nne s s e e  Rul e s

of  Evi de nc e .   Mor e ove r ,  t hi s  i s  t he  t ype  of  c a s e  whe r e  onl y

upon a  f ul l  t r i a l  c a n t he  i s s ue s  be  pr ope r l y de ve l ope d,  a nd we

c onc l ude  t ha t  s umma r y j udgme nt  i s  not  a n a ppr opr i a t e  pr oc e dur e

f or  t he  di s pos i t i on of  t he  i s s ue s  i n  t hi s  c a s e .   Se e  Fowl e r  v .

Happy  Goodman Fami l y ,  575 S. W. 2d 496 ( Te nn.  1978) .  

Ac c or di ngl y,  we  va c a t e  t he  s umma r y j udgme nt  a nd r e ma nd f or

f ur t he r  pr oc e e di ngs  c ons i s t e nt  wi t h t hi s  opi ni on,  wi t h c os t s

a s s e s s e d t o  de f e nda nt .

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


