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Opi ni on

This is an appeal by defendant/appellant, Joseph L. Mercer,
I11, froma decision of the Chancery Court for WIIliamson County
awardi ng plaintiff/appellee, Cynthia Al bright, attorney's fees of

$1, 000. 00.

The underlying facts of this cases involve a rental agreenent
bet ween Mercer and Al bright. Pursuant to the rental contract,
Mercer agreed to rent Albright's trailer for $450. 00 per nonth from
1 Decenber 1993 until 31 March 1994 and agreed to | ease the trailer
on a nonth to nonth basis for $500.00 per nonth after 31 March
1994. The contract al so provided that either party could term nate
the lease upon providing thirty days witten notice after 28
February 1994. Finally, the contract provided that Mercer would
pay all reasonable attorney's fees incurred by Al bright if Al bright
instituted litigation for breach of contract. In aletter dated 19
Decenber 1994, a paral egal, Tammy Krasnoff, infornmed Al bright that
Mercer intended to vacate the trailer on 31 Decenber 1994. The
letter also clained that the cl othes dryer destroyed $750. 00 worth
of Mercer's clothing and requested Al bright reinburse Mercer for

the | oss.

The parties each filed separate actions. In January 1995
Mercer filed an action in the General Sessions Court for WIIlianson
County. Mercer alleged that Albright's failure to maintain the
| eased prem ses caused damage to his personal property. On 30
January 1995, Albright filed a conplaint in the Chancery Court for
W1 lianson County. Al bright alleged that Mercer breached the
contract by damaging walls, carpet, doorstops and jans, and ot her
items. Albright also alleged that Mercer failed to give her thirty
days witten notice of his intention to vacate the trailer. Mercer

answered the conplaint on 9 March 1995. He deni ed that he breached



t he contract and noved the court to dismss the conplaint.

Upon Al bright's notion, the general sessions court renoved
Mercer's case to the circuit court. On 30 May 1995, Mercer filed
a notice of jury demand. Thereafter upon Al bright's notion, the
circuit court transferred Mercer's case to the chancery court and
consolidated it with Albright's case. In Novenmber 1995, Mercer
made an of fer of judgnent. Mercer agreed to pay Al bright $750.00
in damages and to drop all clains or causes of action against
Al bright. Albright refused the offer, and the parties conducted
limted discovery including the filing of interrogatories and
requests for admssions and for the production of docunents.
Mercer waived his demand for a jury trial the day before the case

was set to be heard.

On 19 January 1996, the chancellor entered an order di sposing
of the parties clains. As to the property damage, the chancell or
held that it was normal wear and tear and deni ed recovery of repair
costs. The court found that Mercer failed to provide thirty days
noti ce and awarded Al bright danages of $500.00 pursuant to the
contract. The court then held that Mercer's claim was w thout
merit. Finally, the court awarded Al bright attorney's fees and
agreed to set the amount if the parties could not reach an
agreenent . On 5 January 1996, Albright's attorney filed an
affidavit claimng fees of $2,535.00. The total anount included

16.9 hours of professional services at $150.00 per hour.

The chancellor heard the parties' argunments as to attorney's
fees. On 1 February 1996, the chancellor entered an order awarding
Al bright $1,000.00 in attorney's fees. Thereafter, Mercer filed a
notice of appeal questioning the reasonabl eness of the award of

attorney's fees.



The Tennessee Suprene Court addressed a simlar issue in
W son Managenent Co. v. Star Distribs. Co., 745 S.W2d 870 (Tenn.
1988). The court hel d:

[Where an attorney's fee is based upon a contractua
agreenent expressly providing for a reasonable fee, the
award nust be based upon the guidelines by which a
reasonable fee is determned. The parties are entitled
to have their contract enforced according to its express
ternms. Were they specify a reasonable fee rather than
a percentage of recovery, it is clear that they expect a
court to adjudi cate the i ssue of a reasonabl e fee, unl ess
they agree upon the anount after a controversy natures.

Wl son, 745 S.W2d at 873 (Fones, J.) (citations omtted). Later,
the court explained the holding in Wlson and stated: "This Court
hel d that where a 'reasonable' fee is called for, the award nust be
based on the guidelines by which a reasonable fee is determ ned,
and not sinply a percentage of recovery." Nutritional Support
Servs., Ltd. v. Taylor, 803 S.W2d 213, 216 (Tenn. 1991) (Fones,
J.). DR 2-106 contains a list of the guidelines used to determ ne
whet her a fee is reasonable.

(A) A lawer shall not enter into an agreenent for,
charge, or collect an illegal or clearly excessive fee.
(B) Afeeis clearly excessive when, after a revi ew of
the facts, a |lawer of ordinary prudence would be |eft
with a definite and firm conviction that the fee is in
excess of a reasonable fee. Factors to be considered as
gui des i n determ ning the reasonabl eness of a fee include
the foll ow ng:
(1) The time and labor required, the novelty and
difficulty of the questions involved, and the skill
required to performthe | egal service properly.
(2) The likelihood, if apparent to the client, that the
acceptance of the particular enploynent will preclude
ot her empl oynment by the | awer.
(3) The fee customarily charged in the locality for
simlar |egal services.
(4) The armount involved and the results obtained.
(5) Thetinelimtations inposed by the client or by the
ci rcumnst ances.
(6) The nature and Ilength of the professional
relationship with the client.
(7) The experience, reputation, and ability of the
| awyer or |awyers perform ng the services.
(8) Wether the fee is fixed or contingent.

Sup. . Rules, Rule 8, Code of Prof. Resp., DR 2-106(A) & B) (West

1996); see Connors v. Connors, 594 S.W2d 672, 676 (Tenn. 1980).

Mercer contends that the fee awarded by the chancellor, while



not clearly excessive, is not reasonable. During the proceedi ngs
before the chancellor, Albright's attorney filed an affidavit
stating that he perfornmed 16.9 hours of |egal services in relation
to this case. In his brief, A bright's attorney submtted that
approximately 2.1 of these hours were spent defending Mercer's
claim The contract only entitled Albright to recover fees for
clainms instituted by her for breach of contract or for unlawf ul
detai ner, not fees for defending a suit instituted by the | essee.
Thus, the trial court awarded Al bright $1,000.00 for 14.8 hours of

| egal services or approximtely $68.00 per hour.

In support of his position, Mercer nmakes nunerous argunents.
First, he points out that Al bright only received $500. 00 and t hat
the court denied the mgjority of the alleged danages. Thi s
argunment pertains to the fourth factor listed in DR 2-106(B)
Al bri ght hoped to recover $1, 350.00 for the damage to the property,
$500. 00 for Mercer's failure to give proper notice, and reasonabl e
attorney's fees. Unfortunately for Al bright, the court only
awar ded t he $500. 00 for Mercer's failure to give proper notice and
$1,000.00 in attorney's fees. It is the opinion of this court that
the trial court's award of approximately $68.00 per hour is

reasonabl e gi ven both the anount invol ved and t he resul ts obtai ned.

Mercer's second argunent is that the fee awarded exceeds the
fee commonly charged in the locality for such actions. Thi s
argunent pertains to the third factor listed in DR 2-106(B). In
support of his argunment, Mercer relies on the affidavit of another
attorney who stated that the appropriate and customary fee charged
in the locality was between twenty and twenty-five percent of the
anount col | ect ed. It is the opinion of this court that the
affidavit was not relevant to the i ssue which was before the trial
court. The affidavit speaks of a reasonabl e contingency fee, not

of a reasonable hourly rate. Absent the affidavit, there is no



evi dence that the chancellor's award exceeded the fee customarily
charged in the locality. W will not disturb the chancellor's
finding on appeal absent a showing of an abuse of discretion.

Threadgill v. Threadgill, 740 S.W2d 419, 426 (Tenn. App. 1987).

In addition, Mercer contends that the action was a sinple
| andl ord/ tenant di spute. This argunent pertains to the first
factor listed in DR 2-106(B). It is the opinion of this court that
this argument is without nerit. It is not unreasonable for an
attorney to charge at | east $68.00 an hour in even the sinplest of

cases.

Finally, Mercer argues that this court should consider the
fact that Mercer made an of fer of judgnent for $750.00 early in the
case and that Al bright only recovered $500.00. It is the opinion
of this court that evidence of the offer of judgnent is not
adm ssi bl e as evidence of the reasonabl eness of attorney's fees.
Mercer made the offer of judgnent pursuant to Rule 68 of the
Tennessee Rules of Cvil Procedure. This rule provides: "An offer
not accepted shall be deened w t hdrawn and evi dence thereof is not
adm ssi bl e except in a proceeding to determne costs.” Tenn. R
Cv. P. 68 (Wst 1996). The term"costs" as used in this rul e does
not include attorney's fees. Person v. Fletcher, 582 S.W2d 765,
766-67 (Tenn. App. 1979). Thus, evidence of the offer of judgment

i's inadnm ssibl e.

It is the opinion of this court that the attorney's fees
awarded by the trial court were reasonable. Moreover, we are of
the opinion that the rental contract entitles Al bright to an award
of attorney's fees on appeal. Therefore, it follows that the
deci sion of the chancery court is affirnmed. The case is renanded
to the chancery court for a determnation of the anount of
Al bright's attorney's fees on appeal and for any further necessary

6



pr oceedi ngs. Costs on appeal are taxed to defendant/appell ant,

Joseph L. Mercer.

SAMUEL L. LEWS, JUDGE
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