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We are asked to review a portion of the trial court’s
j udgnment entered on a jury verdict. The jury found, anong ot her
things, that the plaintiff Renco Equi pnent Sal es, Inc. (Rento)
was entitled to recover attorney fees as a result of a dispute
arising out of a commercial transaction with the defendant Edward
H Manz, 1l (Manz). In order to resolve this dispute, we nust
decide if an earlier witten rental agreenent between the
parties--one that provides for attorney fees in case of a
di spute--can be used as a basis for a fee award growi ng out of a
subsequent non-docunented transacti on between these sane parties.
The trial court ruled that it could. The jury s verdict
foll owed. Manz appeal ed, raising issues that in substance

present the foll ow ng questions for our review

1. Ddthe trial court err in denying Manz’'s
notion for a directed verdict, and in
subsequently allowing the jury to decide if
Rento was entitled to attorney fees?

2. Ddthe trial court err in awardi ng Rento
attorney fees of $8, 2507

Manz first rented the piece of equipnent at issue in
this case--a John Deere 655 front-end | oader (Il oader)--in
October, 1994. At that tinme, he signed Renco’s form contract
entitled “Rental Agreenment”, which provides in pertinent part

t hat

[I]n the event it is necessary for [Rento] to
enpl oy an attorney to recover this equi pnent
or collect the rentals or damages due under
this contract, [Manz] shall pay all costs



t hat accrue, including reasonable attorney’s
f ees.

Manz used the | oader on the property of his nother, the defendant
Mary K. Manz. Followng this initial rental, Rento picked up the
| oader, and Manz paid the rent due. The parties agree that this

contract was then fully perfornmed on both sides.

On Novenber 11, 1994, Rento again delivered the
equi pnent to Manz at his nother’s property. The Rento enpl oyee
who delivered the | oader brought along a “Rental Agreenment” form
identical to the one Manz had signed on the first rental. Manz
was not present to sign the contract, so the enployee left the
| oader and returned the unsigned formto Rento’'s office. Rento

apparently took no further action to secure Manz’ s signature.

I n accordance with the parties’ oral understandi ng that
the second rental would be for a period of one nonth, Manz kept
the | oader until Decenber 12, 1994. \When Manz failed to pay for
the |l oader or return it to Rento, the |atter again picked up the
equi pnent and sent Manz a bill for $6,416. This figure
represents the rent due, plus $1,500 for clainmed damage to the
equi pnrent while it was in Manz' s possession. After Manz sent
Rento a check for $2,241.30, apparently contending that it was in
full satisfaction of his obligations under the rental!, Rento
filed a Notice of Claimof Lien on the property of the defendant

Mary K. Manz, and subsequently filed this |awsuit.

A di spute arose between the parties over the ampunt of rent that was
due. Manz mai nt ai ned that he had agreed to pay rent based only upon the
amount of hours he actually used the machine, while Renmco insisted that it had
agreed to rent the |oader at a flat monthly rate.
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Manz noved for a directed verdict at the end of Rento’s
proof-in-chief, and again at the close of all the proof. The
trial court denied the notion on both occasions. The jury then
found that Manz was obligated to pay rent in the anount of
$3,400, as well as $750 to conpensate Rento for danmage to the
| oader. The jury also determ ned that the second rental between
the parties included the terns of the witten rental agreenent,
specifically the provision for attorney fees. This finding
precipitated a non-jury hearing on fees, after which the trial

j udge awarded Rento attorney fees of $8, 250.

Manz appeal ed only the award of attorney fees,
insisting that he cannot be bound by the terns of a contract that
he did not sign, and that the trial judge erred in denying his
notion for a directed verdict on fees. Manz al so argues that
Rencto was not the prevailing party as far as entitlenent to
attorney fees is concerned, because the jury’'s verdict of $4,150
is closer to the anount paid by Manz, i.e. $2,241.30, than the
amount cl ained by Rento, i.e. $6,416. |In the alternative, Mnz
contends that the amount of attorney fees awarded by the trial
judge is not reasonable, in light of the anpbunt of the jury's

award of damages and the surroundi ng circunstances.

In reviewing the trial court’s denial of Manz’s notion
for a directed verdict, we are required to take the strongest
legitimate view of the evidence in favor of the opponent of the

motion, allow all reasonable inferences in the nonnovant's favor,



and discard all countervailing evidence. Bills v. Lindsay, 909
S.W2d 434, 438 (Tenn. App. 1993); Pettus v. Hurst, 882 S.W2d
783, 788 (Tenn. App. 1993). A directed verdict is “appropriate
only when the evidence, viewed reasonably, supports [only] one

conclusion.” 1d.

It is well-established that absent a statute providing
for attorney fees or an agreenent between the parties so
provi ding, an award of attorney fees as part of a damage award is
contrary to the public policy of Tennessee. Owmnen v. Stanley, 739
S.W2d 782, 788 (Tenn. App. 1987); John J. Heirigs Constr. Co. v.
Exi de, 709 S.W2d 604, 609 (Tenn. App. 1986); Thayer v. Wi ght
Co., 362 S.W2d 805, 812 (Tenn. App. 1961). In this case, there
Is no applicable statute providing for attorney fees; therefore,
we nust determ ne whether the second rental includes such a

provi si on.

Each of the two rental agreenent forns before us--one
si gned and one unsigned--clearly provides that Rento nmay recover
reasonabl e attorney fees incurred in the recovery of the
equi pnment or the collection of rent and damages. However, the
contract for the second transaction, which is the rel evant
docunent here, was never signed by Manz. Thus, the question
beconmes whet her the terns and conditions contained in that
unsigned form including the provision for attorney fees, govern
t he second rental agreenent due to a course of dealing
establ i shed between the parties as a result of the first
transaction. For the reasons set forth below, we hold that they

do not.



At trial, Rento contended that the prior course of
deal i ng between the parties could be used to establish the terns
and conditions of their second rental agreenment. Specifically,
Rento points out that Manz had signed the prior contract, which
provides for attorney fees, and that an identical form had been
prepared for the second rental. Therefore, according to Rento,
the parties had established a course of dealing sufficient to
i npose the same contractual terns upon Manz for the second

transacti on.

We disagree with Rento’s analysis. W do not believe
that, under these circunstances, a single prior transaction is
sufficient to constitute a “course of dealing”, as contenpl ated
by the Uniform Commercial Code (UCC). The statute, as adopted in

Tennessee, defines a “course of dealing” as

a sequence of previous conduct between the
parties to a particular transaction which is
fairly to be regarded as establishing a
common basis of understanding for
interpreting their expressions and ot her
conduct .

T.C.A 8 47-1-205(1). Although there are no Tennessee cases
directly on point, other courts interpreting this provision of

t he UCC have noted that the “enphasis is on a sequence of events;
a single transaction cannot constitute a course of dealing.”

I nternational Therapeutics, Inc. v. MG aw Edi son Co., 721 F.2d
488, 491 (5th Cr. 1983). Accord, e.g., Bowdoin v. Showell
Growers, Inc., 817 F.2d 1543, 1547 n.18 (11th G r. 1987); Kern

Ol and Refining Co. v. Tenneco G| Co., 792 F.2d 1380, 1385 (9th



Cir. 1986); Conpton v. Nationwi de Mut. Ins. Co., 480 F. Supp.
1254, 1257 (WD. Va. 1979); General Mtors Acceptance Corp. V.
Cifton-Fine Central School Dist., 85 N.Y.2d 232, 623 N.Y.S. 2d
821, 647 N.E 2d 1329, 1331 (1995); Unique Designs, Inc. v.
Pittard Machinery Co., 200 Ga.App. 647, 409 S.E. 2d 241, 246

(1991) .

W find this authority persuasive. Therefore, we
conclude that the first rental of the |oader under the witten
agreenent signed by the parties did not establish a course of
deal ing sufficient to bind Manz in the second transaction to the

terms of the identical, but unsigned rental contract.

Rento al so argues that it was not unusual in the course
of its business, or in the practice of the industry, for rental
contracts to remain unsigned. Even if true, these facts have no
direct bearing on this case. Rento’ s transactions wth other
parties are immterial to its dealings wth Manz. Moreover,
proof of one prior transaction with Renco does not establish that
Manz had know edge of, or assented to, Rento’s usual business

practice.

We find that the trial judge erred in denying Manz’s
notion for a directed verdict on the issue of attorney fees.
Vi ewed reasonably, the evidence supports only one concl usion--the
second rental was not based on a contract between the parties
providing for attorney fees. See Pettus, 882 S.W2d at 788.

G ven our disposition of this issue, we find it unnecessary to



address the questions of whether Manz was the prevailing party

and whet her the fees awarded were reasonabl e.

The judgnent of the trial court awardi ng Rento attorney
fees of $8,250 is hereby reversed. The remrai nder of the judgnment
is affirmed. Costs on appeal are assessed to the appellee. This
case is remanded to the trial court for the entry of an order
di smssing Rento’s claimfor attorney fees, and such further
proceedi ngs as may be necessary, consistent with this opinion,
and for collection of costs assessed bel ow, pursuant to

applicable | aw

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

WlliamH |[|nman, Sr.J.



