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In its present posture, this is a child support case.
At an earlier tinme, the trial court entered judgnent! on a jury
verdict finding that the defendant Wlliam A Law (Father) is the
bi ol ogi cal father of Adam C. Law.? W affirmed the judgnent
establishing paternity, and the Suprenme Court denied perm ssion
to appeal.® On remand, the trial court addressed issues that it
had reserved in the earlier judgnment. The court decreed, anong
ot her things, that Father was liable to Beverly Sue Shel
(Mot her) for back child support in the amobunt of $12,992.18. It
al so set child support prospectively at $631 per nonth. NMbther
appeal ed, raising issues that present the follow ng questions for

our review

1. Didthe trial court utilize the proper
nmet hodol ogy in establishing Father’s child
support obligations?

2. Did the trial court set future child
support at the correct anount?

3. Didthe trial court award the appropriate
anount of back child support?

Fat her contends, by way of an additional issue, that future child
support was set “too high in view of [his] existing support

obligations” for the two children of his failed marriage.

The earlier judgment was entered pursuant to Rule 54.02, Tenn.R. Civ.P.
“The earlier judgment changed the child' s surname to Law.

3Beverly Sue Shell v. Wlliam A. Law, 935 S.W 2d 402 (Tenn. 1996).
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l. Facts

A brief review of the background* of this paternity
action will be helpful in addressing the issues raised on this

appeal .

Mot her married A en L. Ednondson (Ednondson) in 1984.
They were nmarried when she gave birth to her son, Adam on August

4, 1985.

Mot her and Ednpndson were di vorced on Decenber 19,
1989. Ednpndson testified in the instant case that he and Mt her
lived together for approximately a year and a half during the

period beginning with Adamis birth and ending with their divorce.
Wi | e Mot her and Ednondson both worked during the
marriage, their joint incone tax returns® reflect bel ow poverty-

| evel income:

G oss | ncone

1987 1988 1989
Mot her $9, 524 $3, 680 $3, 247
Ednondson 2,001 615 3,587

$11, 525 $4, 295 $6, 834

Mot her and Ednondson entered into a marital dissolution

agreenent that was approved by the judge in their divorce case.

*For addi tional facts, see our earlier opinion, cited in footnote 3 to
this opinion.

5The 1984, 1985, and 1986 tax returns were not produced.
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Mot her was awar ded custody of Adam and Ednondson was ordered to
pay $200 per nonth as child support and $25 per nonth for Adans’s

medi cal 1 nsurance.

I n August, 1993, Ednondson filed a proceeding to
termnate his parental rights based on DNA tests dated April 12,
1993, which tests indicated that there is a 99.97% probability
t hat Father, rather than Ednondson, is the biological father of
Adam On Septenber 15, 1993, the court granted Ednondson’s
request that his parental rights be termnated. That court al so
term nat ed Ednondson’s child support obligations and awarded hi m
a judgnent agai nst Mdther for $2,400 representing nonies paid by
Ednondson as general child support during 1990. The court
refused to award himany relief wth respect to paynents nade
after 1990, apparently finding that, with respect to these |ater

paynents, he was a volunteer.®

1. Law

Pat ernity proceedi ngs are addressed in Chapter 2 of
Title 36 of the Code.” T.C A § 36-2-102 provides that “[t]he
father of a child born out of wedlock is liable for . . . [t]he
necessary support and education of the child; . . .” T.C A 8
36-2-108 states, anong other things, that if the defendant is

found to be the father of the child, the court “shall al so

®This fi ndi ng of the divorce court is mentioned in Chancellor Johnson’s
opinion in the instant case. The rationale for that ruling does not appear in
the record before us.

T.C.A. § 36-2-101, et seq



provide ... for the support of the child prior to the making of

the order of paternity and support.”

A trial court’s authority in setting back child support
is addressed in the | eading Suprenme Court case of State ex rel.
Col eman v. Clay, 805 S.wW2d 752 (Tenn. 1991), wherein Justice

Daugherty, speaking for the court, opined as foll ows:

the father’s responsibility for support
of a child of his born out of wedl ock arises
at the date of the child s birth. Because
the statute also permts the [trial court] to
make a retroactive award for expenses
incurred in the support of the child prior to
the entry of the paternity decree, such an
award can be made back to the date of the
child s birth, under appropriate
ci rcunstances. Qobviously, the [trial court]
has broad discretion to determ ne the anount
of such a retroactive award, as well as the
manner in which it is to be paid.

Id. at 755.

In setting prospective child support in paternity
cases, a trial court is bound to follow ng the mandates of T.C. A
8§ 36-5-101(e), and the Child Support Guidelines (Cuidelines)
promul gated by the Departnent of Human Servi ces and adopted by
the General Assenbly. See T.C. A 8§ 36-2-108(d). See also
Tenn. Conp. R & Regs., ch. 1240-2-4-.02(3). (“These guidelines
shal |l be applicable in any action brought to establish or nodify
child support, whether tenporary or permanent.”). Cf. Barabas v.
Rogers, 868 S.W2d 283, 288 n.5 (Tenn. App. 1993). The
Gui del i nes have the force of law. Nash v. Miulle, 846 S. W2d 803,

804 (Tenn. 1993) (“Hence, the purposes, prem ses, guidelines for



conpliance, and criteria for deviation fromthe guidelines carry

what amounts to a | egislative nmandate.”)

In the unreported case of Kirchner v. Pritchett, CA

No. 01A01-9503-JV-00092, 1995 W. 714279 (Court of Appeal s at

Nashvill e, Decenber 6, 1995), perm app. not requested, a panel
of the Mddle Section of this court differentiated between the
setting of prospective child support and back child support in

paternity cases:

Chil d support decisions in paternity cases
are controlled by the sanme principles
governing simlar decisions in divorce cases.
Tenn. Code Ann. § 36-2-108(d) (Supp. 1995).
Since child support decisions in divorce
cases nust be nmade in accordance with the
child support guidelines, Tenn. Code Ann. 8§
36-5-101(e) (1) (Supp. 1995), decisions

I nvol vi ng prospective child support in
paternity cases nust al so be consistent with
the guidelines (citations omtted).

* * *

Unli ke awards for prospective child support,
awar ds for expenses arising between the
child s birth and the filing of a paternity
petition are discretionary decisions based on
the facts of the particular case (citations
omtted).

Id. 1995 WL 714279 at *4-5. We agree with our brethren in the

M ddl e Section. The “broad discretion” recognized by the Suprene
Court in State ex rel. Coleman, 805 S.W2d at 755, is

i nconsistent wwth a requirenent that the Guidelines be strictly
adhered to in conputing back child support in paternity cases.
This is not to say that a trial court, in the exercise of its
broad but sound discretion, could not award child support back to

the date of the child's birth in an anount calculated in strict
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adherence to the fornula set forth in Tenn. Conp. R & Regs., ch.
1240-2-4-.03. Cearly, it could in an appropriate case; but it
is also just as clear that a trial court’s broad discretion

permts it to award back child support in an anount other than
the anount calculated in strict conpliance wth the Cuidelines.

As the Suprenme Court said in State ex rel. Col eman:

: the statute gives the juvenile court
the di scretion to order a retroactive support
award back to . . . [the] date [of the
child s birth], the anmount and net hod of
paynent to be determned by the [trial judge]
in light of the circunmstances of the case and
consistent with the standards which normally
govern the issuance of child support orders.
(citation omtted).

Id. 805 S.W2d at 755.

Wth these principles in mnd, we now explore the

i ssues raised by the parties.

I11. Analysis

We find no error in the trial court’s calcul ation of
the base, minimum nonthly child support to be paid by Father
prospectively. That support was set at $631 per nonth, the sane
amount that had been decreed by the court as tenporary child
support in March, 1995, prior to the appeal of the paternity

j udgment .

In making this award, the trial court alluded to the

fact that Father had recently gone through a divorce. In that



di vorce judgnent, which was rendered in February, 1995, Father
had been ordered to pay $1,414 per nonth as support for his two
m nor children of that marriage. Under the QGuidelines, support
of $1,414 for two children extrapolates to a net incone of

$53, 025 per year.® Father’'s net incone for the nobst recent years
for which his tax returns were avail able, 1993 and 1994, was,
respectively, $41,111 and $27,206.° The trial court opted for

t he highest of these three figures--$53,025. W cannot say that
t he evi dence preponderates agai nst the use of this net incone
figure to calculate the base child support to which Mdther is

entitled prospectively.

Starting froma net nonthly incone figure of
$4,418.75,° the trial court deducted Father’s court-ordered
child support for his two other minor children. This deduction
of $1,414 was appropriate. See Tenn.Conp.R & Regs., ch. 1240-2-
4-.03(4). The balance is $3,004.75. Applying the percentage for
one child, i.e., 21% the Cuidelines-calculated child support is
$631. 00, the anpbunt awarded by the trial court. Contrary to
Father’s contention, there is no basis for a downward deviation.
None of the “types of situations” contenplated by Tenn.Conp.R &

Regs., ch. 1240-2-4-.04 are present in this case. See Jones V.

Jones, 930 S.W2d 541, 545 (Tenn. 1996).

8$1,414 + 32% = $4,418.75 per month x 12 months = $53, 025

Mot her conpl ains that these net income figures were not conmputed in
accordance with the Guidelines. W disagree. In each case, net income was
determ ned by deducting from Father’s gross income, his self-enployment tax,
income tax for a single person, and his reasonabl e business expenses.

10$53,025 + 12 months = $4,418.75 per nmonth.
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The trial court enployed the correct methodol ogy in

cal cul ating the base child support to be paid prospectively.

Despite Mother’s request that it do so, the trial court
refused to increase the base award to reflect the fact that
Fat her does not visit with Adam In rejecting Mther’s request,

the trial court said as foll ows:

The Court has considered the plaintiff’s
argunent that there should be an upward
deviation fromthe child support guidelines
because the defendant exercises child
visitation |l ess than provided in the Child
Support Cuidelines, Chapter 1240-2-4-.04(b).
Speci al circunstances exist in this case

whi ch shoul d not prejudice the defendant’s
future relationship with the subject child.
The defendant has appeal ed the jury and Court
finding of his paternity in this cause. The
def endant just recently (February 1995) was
di vorced. The defendant has never visited
or, perhaps, seen the subject child. The
def endant has had no relationship with the
subj ect child, rmuch | ess bonded with the
child. It would not be in the subject
child s best interest for the Court to force
visitation, so as to be in exact conpliance
with the guidelines. The circunstances of
the subject child s birth and finding of
paternity have not lent thenselves to
visitation. The Court finds it would be in
t he subject child s manifest |ong-term best
interest to devel op a healthy and whol esone
relationship with his father because of a
desire for such a relationship, on the part
of both of them wi thout Court interference.
Therefore, after the | egal dust has settled
fromthis cause, or within a reasonable tineg,
I f the defendant does not commence visitation
with his son, then the Court woul d consider
an upward deviation, for lack of visitation.

We cannot agree that the trial court’s commendabl e desire to

foster an atnosphere conducive to visitation is at odds with



Mot her’ s request for additional child support to conpensate for

Father's m ssed visitati on.

As the trial court noted, the Guidelines recognize that
an upward deviation is appropriate where, as here, the non-
custodi al father is not exercising any visitation tinme with the
child. Tenn.Conp.R & Regs., ch. 1240-2-4-.04(1)(b). An upward
deviation is appropriate “to conpensate the [custodial parent]
for the cost of providing care for the child(ren) for the anount
of time during the average visitation period that the child(ren)
is/are not with the [non-custodial parent].” 1d. See also our
unreported case of Hawk v. Hawk, C/ A No. 03A01-9407- GS- 00249,
1994 W. 706895 (Court of Appeals at Knoxville, Decenber 20, 1994)
perm app. nhot requested. The “average visitation period” under
the Guidelines is approximately 80 days per year. Tenn.Conp.R &

Regs., ch. 1240-2-4-.02(6).

Mother is entitled to additional child support in
recognition of the fact that she is supporting Adamfor sone 80
days when the child, under normal circunmstances, would be in the
care of his father. |If this situation changes in the future, the
trial court is available to entertain a nodification petition;
but the onus to seek a nodification should be on Father, the one
who is not exercising visitation, rather than on Mther, the one
who has the additional burden of supporting Adam during the

peri ods when visitation is not being exercised.

On remand, the trial court will add an appropriate

anount to Mother’s base child support to conpensate for Father’s
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| ack of vi
effecti ve

the trial

$12,992. 18 and gave Father 30 days to pay the award in full.

refused to award any support for any period prior to Septenber

15, 1993,

obl i gati on

beginning with the child birth on August 4, 1985, and endi ng

Sept enber

rati onal e:

sitation, said additional nonthly anmount to be

retroactively to April 22, 1996, the date of entry of

court’s nost recent support order.

The trial court awarded back child support of

He

the date of the order term nating Ednondson’s support

15, 1993, the trial court advanced the foll ow ng

The child was born on August 4, 1985. The
child was supported by his nother and her
husband to the date that the Court term nated
M . Ednondson’s support obligation, i.e.
Septenber, 1993. The intent and purpose of
the child support statutes are to assure the
reasonabl e support of a child consistent with
the financial resources and ability to pay of
t hose responsi ble for supporting the child.
There is no proof in this cause to the effect
that all of the child s needs were not net
fromthe date of its birth through Septenber
1993. The preponderance of the evidence is
that the child was appropriately supported
fromits birth through Septenber 1993.

To permt the plaintiff to recover support
for the child fromthe defendant before

Sept enber 1993 woul d be unfair and

I nequi tabl e, otherw se the plaintiff would
agai n recover the child support that M.
Ednondson has paid. Furthernore, to permt
the plaintiff to collect child support from
the defendant for the pre-Septenber 1993
period, would be paying the plaintiff for her
child support contributions. Child Support
GQui del i nes 1240-2-4-.03(2). It appears that
a cause of action, if any, against the

def endant for support of the child frombirth
t hrough Septenber 1993 woul d belong to M.
Ednondson.

11
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For all of the above-stated reasons, the
Court finds it would be inequitable, unjust
and i nappropriate to comrence the child
support on the date of the child s birth.
The defendant’s child support obligation
commences on Septenber 15, 1993, the date M.
Ednondson’ s chil d support obligation and
parental rights were term nated. The best
interest of the child is unaffected, as the
child had proper and appropriate support

t hrough Sept enber 15, 1993.

We find that the evidence preponderates against the trial court’s
findings. W also believe that the trial court’s refusal to
grant any back child support for the period in question fails to
recogni ze one of the “mjor goals in the devel opnent of [the]
guidelines,” i.e., “to the extent that either parent enjoys a

hi gher standard of living, the child(ren) share(s) in that higher

standard.” Tenn.Conp.R & Regs., ch. 1240-2-4-.02(2)(e).

Ednondson was an itinerant mnusician. During the four
years and four nonths i mediately prior to their divorce, !
Ednondson |ived with Mdther and Adam for approxinmately a year and
a half. Wiile Mther apparently worked for the better part of
the marriage, her income was extrenely nodest. It is clear that
Ednondson contributed little to the support of Adam This can be

gl eaned fromhis trial testinony:

Q Nowl’'ll get alittle nore background
here. Were were you and Ms. Shell living at
the tinme that the child was born?

A. At the tine the child was born, she was
living with her parents and | was living with
m ne.

YThis is the period from Adanmis birth on August 4, 1985, to the entry
of the divorce judgnent on December 19, 1989.
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Q Now what was your occupation?

A.  Mne?

Q Yes.

A | was still wth -- playing nusic.

Q Wen did you first see the child?

A. She -- her parents didn't want ne to see

the child, so she sneaked out one day and I
nmet her over in Kingsport and saw the child.

Q I'mtal king about though after the birth?

A. Oh, after the birth | saw it that day
that it was born. Because | went to the
hospital in Johnson GCty.

* * *

Q How long did you continue to live in
Nashvil |l e?

A. | lived there about -- 86, ‘87 -1 nmay
have been there a little while in *88. But |
know it was ‘86 and ‘87 | lived in Nashville
for sure.

* * *

Q On! Wwell where did Ms. [Shell] and the
child stay?

A. Oh, you mean with ny -- | thought you was
tal ki ng about nmy parents. No -- yeah, she
lived there with ne.

Q And were you working at that tinme?

A.  Yeah, off and on. It was -- when |’'d,

you know, get a gig or a job I would. But I
was nostly on the road at the tine.

* * *
Q Wiy did you nove to Nashville?
A. To better ny career.

Q \Were do [sic] you all nove to? Do you
recal | ?

A.  You nean the place? W lived on Trinity
Lane.
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Q How were your famly's -- that neaning
you and Ms. Shell and Adam -- how were your
famly s living expenses handled at that tine
during the course of your marriage?

A.  Wiat do you nmean?

Q How were the bills paid?

A. How were they paid?

Q Yes.

A. \Well, what bills we had, she basically
pai d them

Q And what happened to your inconme?

A Well, whatever | was meking, | took care
of whatever | could. But | didn't -- |

wasn’t making really enough to -- from what |
can renenber, | didn't nmake really enough to

take care of very much

* * *

Q And what would you do with your noney

t hen?
A. Wat would I do with my noney? Well, |'d
spend it. Yeah. | guess that’s what you do

with noney, isn't it, spend it?
Q Rght. Ddyou bring it honme?

A. Dd1Il bring it home? Well, 1'd say I
did. WWatever | had.

The evi dence preponderates against the trial court’s
finding that Adam “had proper and appropriate support through
Septenber 15, 1993.” (oviously, “proper and appropriate support”
Is a relative concept; but, even at that, the evidence clearly
indicates in this case that prior to the Shell/Ednondson di vorce
there was very little incone to support this three-person famly
unit. After the divorce, Ednondson did contribute sone support,

but he was awarded a judgnent agai nst Mt her, reinbursing himfor
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sonme of his paynents. The preponderance of the evidence is that

he contributed little to Adam s support.

While a trial court has “broad discretion” in setting
back child support in paternity cases, that discretion is not

unbridled. As the Suprenme Court has pointed out, a court

lacks . . . discretionto limt the father’s
liability for child support in an arbitrary
fashion that is not consistent with the
provisions in T.C.A 8§ 36-2-102 and § 36-2-
108.

State ex rel. Coleman, 805 S.W2d at 755.

W find that the trial court abused its discretion in
refusing to award any child support prior to Septenber 15, 1993.
That deci si on was based on findings of fact that are unsupported
in the record. That decision also ignores the fact that Adam
the son of an attorney who earned significant incone, |ived for

years in a sub-poverty-|evel environnent.

We believe this is an appropriate case for remand to
the trial court. On remand, in addition to addressing the issue
of an increase in prospective child support for mssed
visitation, the trial court is directed to revisit the question
of back child support “consistent with the provisions in T.C. A 8§
36-2-102 and 8 36-2-108." State ex rel. Coleman, 805 S.W2d at
755. That decision should be made “in light of the circunstances
of the case and consistent with the standards which normally

govern the issuance of child support orders.” Id.
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We do not agree with Mother that a trial court in a
paternity case on the question of back child support is bound by
the holding in Jones v. Jones, 930 S.W2d 541 (Tenn. 1996).

Jones is a post-divorce case. As we have previously indicated,
the setting of back child support in a paternity case is a matter
that addresses itself to the broad discretion of the trial court.
Atrial court’s authority in the context of a divorce or post-

di vorce proceeding is nuch nore [imted. See Jones, 930 S.W2d
at 545. Jones is sinply not applicable to the issue of back

child support in a paternity case.

The trial court’s judgnment awardi ng back child support
of $12,992. 18 and denying Mdther’'s request for an increase in
prospective child support due to Father’s lack of visitation is
hereby vacated. 1In all other respects, the judgnent is affirmed.
This case is remanded for further proceedi ngs consistent with

this opinion. Costs on appeal are taxed to appell ee.

Charl es D. Susano, Jr., J.

CONCUR:

Don T. McMurray, J.

WlliamH | nnman, Sr.J.
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