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OP1 NI ON

Franks. J.

Plaintiff, incarcerated in prison, brought this
action against his attorneys for alleged nal practice in
representing himin the charges brought agai nst himfor
crim nal conduct.

Def endants filed notions for summary judgnents and
summary judgnents were granted on behalf of all defendants by

the Trial Judge. Plaintiff has appeal ed.



Upon reviewi ng the record, we conclude it is

necessary to address only one issue, that is, whether the

Trial Judge should have granted plaintiff’s notion to stay the

proceedi ngs prior to the entry of the sunmary judgnents. A

ground set forth in plaintiff’s notion is:

Plaintiff also has pending before the Crim nal
Court, a petition for post-conviction relief which
was filed on February 12, 1996 and anmended on May
31, 1996, and is scheduled for an evidentiary
heari ng on August 28, 1996. Plaintiff’s petition
for post-conviction relief seeks vacation of his
pl ea and sentence due to the ineffective assistance
of counsel, and he will be required to present
evidence to the Trial Court of his claimof

I nef fectiveness of counsel in the upcom ng

evi dentiary heari ng.

Plaintiff has a conflict between the civil and

crim nal proceedi ngs pending, and may be prejudi ced
in the crimnal proceedi ngs schedul ed for August 28,
1996.

The response filed by defendants to this notion states, in

pertinent part:

Wth respect to plaintiff’s notion to stay

proceedi ngs, he points out that he has a post-
conviction relief hearing schedul ed on August 28,
1996. He points out that he has a conflict between
the civil and crimnal proceedings, and that he may
be prejudiced, a contention which is not understood
by counsel for these defendants. Should that be the
case, however, it is observed that plaintiff is the
aut hor of any such alleged m sfortune, and that he
was who initiated each of the two judici al

pr oceedi ngs.

W are required to take the strongest legitinmte

view of the record on behalf of the opponent of the notion for

summary j udgnent, and defendants essentially concede the

possibility that plaintiff nmay be prejudiced if the civil

action is tried ahead of the petition for post-conviction

relief.



In our view, the Trial Judge abused his discretion,
and shoul d have stayed the civil action until the action on
the petition for post-conviction relief was concluded. It was
plaintiff’s right to file both the civil action and the action
for relief fromthe crimnal conviction. W believe failure
to grant a stay in this case results in prejudice to the
judicial process, and we accordingly vacate the summary
judgnments. See Rule 36, T.R A P.

Upon renmand, a stay will be entered in accordance
with this opinion. Upon final resolution of the post-
conviction petition, the stay will be lifted and the parties
may proceed with this action.

The cost of the appeal is assessed to defendants.

Her schel P. Franks, J.

CONCUR:

Don T. McMiurray, J.

Charl es D. Susano, Jr., J.



