IN THE COURT OF APPEALS

FILED

May 28, 1997

Cecil Crowson, Jr.

Appellate Court Clerk
KNOX CHANCERY

SCHAAD S DO- I T CENTER,

C. A. NO 03A01-9612-CH 00396

Plaintiff-Appellant

HON. FREDERI CK D. McDONALD
CHANCELLOR

VS.

N N N N N N N N N N N N N N N N

DOYLE K. WALKER and GARY KENNETH)
VWALKER,

and
KENNETH R  KRUSHENSKI , trustee,
Def endant s AFFI RVED AND REMANDED

and

FI RST BANK OF EAST TENNESSEE,
N A,

N N N N N N N N N N N N N N

Appel | ee

JOSEPH J. LEVITT, JR, Knoxville, for Appellant.

KENNETH R. KRUSHENSKI, Rogers, Hurst & Krushenski, LaFollette, for
Appel | ee.






OP1 NI ON

McMurray, J.

The sole determinative issue in this case is whether the
appellant's lien as a materi al man as provided in T.C A 8§ 66-11-102
is superior to a deed of trust securing a note payable to the
appel l ee (bank).! The trial court determined that the deed of
trust was superior to the materialman's |[ien. This appeal

resulted. We affirmthe judgnent of the trial court.

The material facts are not in dispute. The Wal kers were
engaged in the business of constructing dwelling houses for the
pur pose of resale. They acquired a construction | oan in the anount
of $55,000.00 fromthe bank, which was secured by a deed of trust
on the property in question here. The deed of trust was registered

in the office of the Register of Deeds for Knox County.

The appel | ant (Schaad) was a furni sher of materials which were
used in the construction of a dwelling on the property in question.
The bank's deed of trust was recorded prior to any visible

construction at the construction site.

T.C.A 8 66-11-108 provides as foll ows:

!Schaad's Do-1t Center and First Bank of East Tennessee, N.A., are the only
parties to this appeal.



66-11-108. Priority over nortgage. If the contract
is made with the nortgagor, and the nortgagee has witten
notice of the same by certified or registered mail before
the work is begun or materials furnished, and the
nort gagee gives witten consent thereto, the lien shal
have priority over the nortgage; and if the nortgagee
fails to object, in witing, within ten (10) days after
recei pt of the notice, the nortgagee's consent shall be
i nplied; provided, that the person giving notice shal
include a nane and return address to which the witten
objection shall be mailed by certified or registered
mail. Qtherwi se, the lien shall have no priority over the
nor t gage.

No notice was sent to the bank by Schaad under the above
statute. Schaad's claimto priority is that the bank failed to
neet the requirenents of T.C A 8 47-28-104 in that the deed of
trust did not contain a statenent identifying the nortgage as an
i nstrument securing future advances nor a statenent that the trust
deed and future advances were for conmercial purposes. Schaad
further clains that the bank's deed of trust was inproperly
recorded because the acknow edgnent on the deed of trust did not
nmeet the requirenents of T.C. A 8 66-22-107(c). W will first

consider the issue relating to the acknow edgnent.

T.C. A 8 66-22-107 provides in pertinent part as foll ows:

66-22-107. Form of certificate of acknow edgnent.
(a) If the acknow edgnent is made before a county clerk
or deputy, or clerk and master, or notary public, or
before any of the officers out of the state who are
comm ssioned or accredited to act at the place where the
acknow edgnent is taken, and having an official seal
viz: those naned in 88 66-22-103 and 66-22-104, and
al so, any consul ar officer of the United States having an
official seal, such officer shall wite upon or annex to



the instrument the following certificate, in which the
of ficer shall set forth such officer's official capacity:

* * * *
(c) O, in case of natural persons acting by attorney:

State of Tennessee)

County of )
On this day of , 19 , before ne
personal | y appeared , to me known (or proved

to ne on the basis of satisfactory evidence) to be the
per son who executed the foregoing i nstrunent in behal f of

acknow edged t hat such person executed t he sane as
the free act and deed of

The trust deed in question contains the follow ng certificate:

State of Tennessee Campbel | County ss:

On this 30th day of April, 1993 DOYLE WALKER AND GARY
KENNETH WALKER, i ndividually and as Attorney in Fact for
SHELBA J. WALKER AND SUSAN K. WALKER BY POWNER OF ATTOR-
NEY, to ne known to be the person(s) described in and who
executed the foregoing instrunent, and who acknow edged
the execution of the sane to be THEIR free act and deed.
Wtness ny hand and official seal.

My commi ssion expires 10/ 3/93 / s/ _Di ane &0i ns

SEAL

Wiile it is readily apparent that the acknow edgnment on the
instrument is not in strict conformty with the formprescribed by
statute, strict conformty is not required. T.C A 8§ 66-22-114(b)

provi des as foll ows:

(b) Any certificate clearly evidencing intent to
aut henticate, acknow edge or verify a docunent shal



constitute a valid certificate of acknow edgnment for
purposes of this chapter and for any other purpose for
whi ch such certificate may be used under the law. It is
the legislative intent that no specific formor wording
be required in such certificate and that the ownership of
property, or the determ nation of any other right or
obligation, shall not be affected by the inclusion or
om ssion of any specific words.

Further in the case of Davis v. Bogle, 58 Tenn. 315 (1872),

our Supreme Court determ ned that substantial conpliance with the
statutory form is sufficient. We find that the certificate of
acknowl edgnent on the bank's trust deed to be in substantia
conpliance with the statutory requirenents and is sufficient for
effective recordation of the instrument in the office of the
Regi ster of Deeds. W, therefore, find Schaad's argunment that the

trust deed is inproperly recorded to be without nerit.

W will next look to the question of whether the bank's
failure to conply with T.C. A. 8 47-28-104 defeats the bank's claim

to priority.

T.C.A 8 47-28-104(b) provides as foll ows:

(b) Al nortgages securing future advances whi ch may
be obligatory and which are for comercial purposes, in
order to have priority provided in 8§ 47-28-103 nust
contain a statenent or other notice identifying the
nort gage as securing obligatory advances and as being for
comer ci al purposes.



Qur inquiry is whether a deed of trust securing paynent of a
not e executed as a construction |oan is a nortgage securing future

advances as contenplated by T.C A § 47-28-104(b).

The trust deed in question reflects that it is made for the
pur pose of securing a loan in the amunt of $55,000. 00. The
Tennessee recording tax was paid on $55, 000.00. The record,
therefore, in the office of the Register of Deeds reflected that,
at the tinme of the furnishing of materials by Schaad, the bank held
an unqualified nortgage on the property in question. It is
undi sput ed, however, that the | oan was a construction | oan and was
to be paid to the borrowers in increments as the construction on

t he dwel | i ng progressed.

I nsof ar as we have been able to determ ne, the i ssue presented
here has not been addressed by the appellate courts of this state.
There is authority that a lien secured by a nortgage nust necessar -
ily be prior, if the nortgage is registered, to the attachnent of
subsequent liens, unless the holder of the prior lien has done
something to mslead, for his benefit, those dealing with his

vendee to their detrinment and di sadvantage. See Kingsport Brick

Conpany v. Bostw ck, 145 Tenn 19, 235 S W 70 (1921). Nothing in

the record in this case, suggests that Schaad was misled or
ot herwi se prejudiced as far as Schaad's clained lien is concerned.

Si nce, however, Kingsport Brick was deci ded | ong before the passage




of T.C.A. 8§ 47-28-104(b), it is of little assistance in disposing

of the issue presented here.

The trial court inits nmenorandumopini on reasoned as fol | ows:

The nechanic's lien statute was enacted before
T.C.A 8 47-28-101, and expressly addressed priority at
T.C.A. 8§ 66-11-108. Under T.C. A 8 66-11-108, w thout
consideration of T.C A 8 47-28-101, the bank's lien
woul d have priority over plaintiff's lien. In enacting
T.C.A 8 48-28-101, did the legislature intend to nodify
the effect of the nechanic lien priority provision?
There i s no express | anguage in T.C A 47-28-101 provid-
i ng one way or anot her. ... [Tl he enactnent of T.C A
8§ 47-28-101 was obviously intended to address a nuch
broader range of |ending security than that addressed by
the nechanic's lien statute, otherw se the provisions of
T.C.A 8 47-28-101 would in all Iikelihood nerely have
been enacted as an anendnent to the nmechanics lien
statute. Being enacted as it was, to address open end
credit generally, was it intended to effect to anend or
nodify the nmechanic's lien statute? Viewed in this
light, it is concluded that the legislature did not
intend to effect, nodify or anend the mechanic's lien
statute so as to cause a different outcone that would
have occurred under the nechanic's lien statute had
T.C. A 47-28-101 not been enact ed.

* * * *

T.C.A 8 66-11-108, set out above, unequivocally gives
priority to a nortgage unless its provisions of notice, etc., are
nmet . T.C A 8§ 47-28-104(b) arguably takes away the priority
granted by T.C A 8 66-11-108. W are of the opinion, however,

that T.C A 8§ 47-28-104(b) was not intended to supersede the



priority established by T.C A § 66-11-108. To hold otherw se

woul d create an irreconcil able conflict between the two statutes.

The gui ding principle of statutory construction is
to give effect to the legislative intent. Long V.
Stateline Sys., Inc., 738 S.W2d 622, 623 (Tenn. 1985).
W nust determine the |legislative intent whenever
possi bl e fromthe plain | anguage of the statute, "read in
t he context of the entire statute, w thout any forced or
subtle construction which would extend or limt its
meani ng. " National Gas Distribs. v. State, 804 S. W 2d 66,
67 (Tenn. 1991). Moreover, courts should avoid a con-
struction which places one statute in conflict wth
anot her. (Enphasis added). Parkridge Hosp., Inc. V.
Wods, 561 S.W2d 754, 755 (Tenn. 1978). In addition
potential conflicts between statutes should be resol ved
in favor of each statute, if possible, to provide a
har noni ous operation of the laws. |d. This rule is
codified at Tenn. Code Ann. 8§ 1-3-103 (1985), which
directs that conflicts anong Code provisions are to be
resolved so that each provision prevails as to "all
matters and questions” within the special purviewof the
rel evant chapter or title. See also Jenkins v. Loudon
County, 736 S.W2d 603, 607 (Tenn. 1987).

State v. Spicewood Watershed Dist., 848 S.W2d 60 (Tenn. 1993).

T.C.A 8 1-3-103 referred to above provides as foll ows:

1-3-103. Conflicts within code. If provisions of
different titles or chapters of the code appear to
contravene each other, the provisions of each title or
chapter shall prevail as to all matters and questions
growing out of the subject matter of that title or
chapter.

Title 66, Chapter 11 is entitled MECHANICS AND MATERI ALMEN S
LI ENS. That title and chapter deal s exclusively with nechanics' and

materialmen's liens without reference to T.C.A. Title 47 Chapter



28. On the other hand, Title 47, Chapter 28 is entitled OPEN END
MORTGAGES AND MORTGAGES SECURING FUTURE ADVANCES and deals
exclusively with such instrunments without any reference to T.C A

Title 66, Chapter 11.

Title 66, Chapter 11 establishes priorities of nortgages and
mechanics' or materialnen's liens. Thus, in turning to T.C A 8§
1-3-103 for guidance, we are persuaded that T.C. A Title 47,
Chapter 28 is inapplicable and that Title 66, Chapter 11 is

controlling as to the priorities of the parties to this action.

W affirm the judgnent of the trial court. Costs of this
appeal are taxed to the appellant and this case is remanded to the

trial court for such other and further action as may be required.

Don T. McMurray, Judge

CONCUR:

Houston M Goddard, Presiding Judge

Her schel P. Franks, Judge
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JUDGVENT

This appeal came on to be heard upon the record from the
Chancery Court of Knox County, briefs and argunent of counsel
Upon consi deration thereof, this Court is of opinion that there was

no reversible error in the trial court.



We affirm the judgnment of the trial court. Costs of this
appeal are taxed to the appellant and this case is remanded to the

trial court for such other and further action as may be required.

PER CURI AM
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