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The principal--and, in our view, the determnative--
i ssue presented in this Rule 9 Interlocutory appeal is whether a
pl ea of double jeopardy in which the underlying crimnal

prosecution was di sm ssed on the ground that the Trial Court



erroneously granted a mstrial in the first crimnal case is a

termnation favorable to the Plaintiff.

The Trial Court held that it was and overrul ed the
Def endants' notion for summary judgnent, resulting in this

appeal .

At the outset, we observe there are procedural defects

in the Defendants' attenpt to appeal.

First, it does not appear that Defendant Walter
Brummt ever noved for a Rule 9 appeal. Second, the notion of
t he ot her Defendants, Southern Finance and Thrift Corporation and
Horace Brummt was not filed within the 30-day period nmandated by
Rule 9. However, in the interest of judicial econony, we believe
it appropriate to waive all unconplied with rules as to such

appeal s and address the nerits of this case.

The genesis of the suit giving rise to this appeal was
a crimnal prosecution (initiated by presentnent returned in
April 1991) for enbezzl enent against the Plaintiff, Norma Jean
Foshee, a 28-year enpl oyee of Southern Finance and Thrift
Corporation. The Corporation was owned by Walter Brunmit. In
1985 he purchased 100 percent of the corporate stock fromhis
father, Horace Brummt, who had remained active in the business
until 1988 and was instrunental in investigating the matter

giving rise to the crimnal prosecution and in securing a



confession fromthe Plaintiff which she admts signing, but

contends was as a result of duress by Horace Brummt.

During direct examnation in the crimnal trial, the
Plaintiff, in an unresponsive answer to one of her counsel's
guestions, volunteered the fact that "I even offered to take a

lie de. Her answer was interrupted by an objection by the
Assi stant Attorney Ceneral. The State then noved for a mstria
which the Trial Judge granted. Prior to the commencenent of the
second trial, the Plaintiff entered a plea of double jeopardy

whi ch was overruled by the Trial Court. An interlocutory appeal
was perfected to the Court of Crim nal Appeals, which found that
the granting of the mstrial was error and any prejudice
resulting to the State fromthe Plaintiff's testinony could and
shoul d have been renedi ed by curative instructions. The Court of

Crim nal Appeals thereupon sustained the plea and dism ssed the

prosecution. State v. Foshee, an unreported opinion of the Court

of Crimnal Appeals, filed in Knoxville on Novenber 18, 1993.

Thereafter, a conplaint in the present case was fil ed,

advancing the follow ng theories:

1. G vil conspiracy

2. Qut r ageous conduct

3. Intentional infliction of enotional distress
4. Mal i ci ous abuse of process

5. Mal i ci ous prosecution



The Trial Court granted summary judgnent to al
Defendants as to all theories of recovery except that for

mal i ci ous prosecuti on.

In response to the malicious prosecution count, the
Def endants--as set out in their brief--interposed the follow ng

def enses:

1. That there was not a "final and favorabl e
term nation" of the crimnal action in favor of the
Plaintiff as required by |aw,

2. That the record as a whol e established
wi t hout contradiction that none of the Defendants had
sufficient control over or involvenent in the crimnal
action to support an action agai nst any of them
(Enphasis in original.)

3. That the record as a whole failed to refl ect
any proof of malice on the part of any Defendant; and

4. That there was probabl e cause as a matter of
| aw t o support the prosecution of the Plaintiff.

5. . . . Defendant, Horace Brumt, further
asserted that there was no proof whatsoever of any

i nvol venent on his part in the pursuing of the civil
action.

The Def endants' appeal, which was granted by the Trial
Judge, questions his action in overruling each of the foregoing

def enses.

Judge Sanders, in Bowran v. Breeden, an unreported
opinion of this Court, filed in Knoxville on Decenber 20, 1988,
found that dism ssal of a crimnal prosecution on paynent of

costs by the defendant was not a favorable resolution. 1In the
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course of his opinion he enunciated the proof necessary to
support such a claimand then revi ewed Tennessee case | aw

touchi ng on the subject:

The el enments to be proved by the Plaintiff in a
mal i ci ous prosecuti on case are:

(1) a crimnal proceeding has been instituted by the
Def endant agai nst the Plaintiff; (2) such proceedi ng
termnated in favor of the accused; (3) there was an
absence of probable cause for the proceedi ng; and
(4) there was malice or a primary purpose other than
that of bringing an offender to justice.

See, Landers v. The Kroger Co., 539 S.W 2d 130
(Tenn. App. 1976), and cases cited therein.

The issue in the case at bar centers around
whet her or not it can be shown the crim nal proceeding
agai nst the Plaintiff terminated in his favor. W hold
it cannot.

It is necessary to an action for nalicious
prosecution that the proceeding giving rise to it
termnated in the plaintiff's favor. Oherw se there
can be no recovery. While various nodes of term nation
can be construed as favorable to an accused, a cause
di sm ssed pursuant to a conprom se and/or settlenent is
an indecisive termnation and, thus, cannot sustain an
action for malicious prosecution. See, Landers, supra;
Martin v. Wahl, 17 Tenn. App. 192, 66 S.W2d 608 (1933);
52 Am Jur.2d Malicious Prosecution, 843; Restatenent of
Torts 2d, 8660.

[ T] he reason for the rule is said to be, either that
there is in such cases such an adm ssion of probable
cause that the Plaintiff cannot afterwards retract
it and try the question which he waived by the
settlement, regardless of the validity or invalidity
of the conprom se, or that the accused, having
consented to a term nation which | eaves open the
question of his guilt and possible conviction cannot
t ake advantage of it. See, 52 Am Jur.2d, supra.

See, Martin, supra.

The only cases we have found directly in point are

Haef ner v. Burkey, 626 A 2d 519 (Pa.1993), and Snith v. Holtz, 87
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F.3d 108 (3rd GCir.1996), a 3rd Circuit Court of Appeals case
purporting to apply the common | aw and al so Pennsyl vani a | aw by

relying on Haef ner.

The Supreme Court of Pennsylvania found that the
guashing of the indictnment as a result of the sustaining of a
pl ea of double jeopardy as to one count, as well as the entry of

a nolle prosequi as to another, were favorable term nations of

t he proceedi ngs that woul d support a case for malicious

prosecuti on.

One of the Justices, however--in a concurring opinion--

found that the entry of an order of nolle prosequi as to the

second count of the indictnent in the crinmnal case was a
favorabl e term nation, but that the sustaining of a plea of

doubl e jeopardy was not. In doing so, he stated the foll ow ng:

| agree with the | earned court bel ow t hat
term nation of the crimnal proceedings in favor of the
plaintiff means nore than nmere term nation.
"Proceedings are 'termnated in favor of the accused,’
[for purposes of a malicious prosecution action], only
when their final disposition is such as to indicate the
I nnocence of the accused." Restatenent (Second) of
Torts 8§ 660 Comment a (1977). See al so Junod v. Bader,
312 Pa. Super. 92, 458 A 2d 251 (1983). However,
contrary to the Superior Court, and consistent with the
majority's holding herein, | conclude that where the
crimnal charges |odged by a private conplainant are
"nol l e prossed” for lack of sufficient evidence or are
wi t hdrawn by the private conpl ainants--particularly
where the statute of l[imtations has expired w thout
the charges being reinstated--the termnation is
consi stent with innocence. Conpare Wodyatt v. Bank of
O d York Road, 408 Pa. 257, 182 A 2d 500 (1962)
(di scharge after abandonnment of charges by the
prosecutor of charges being w thdrawn by the



prosecutor, although not a determ nation of nerits, is
sufficient to satisfy elenent of favorable term nation
of the crimnal action).

| disagree, however, with the majority's hol ding
that the proceedi ngs on the other charges agai nst
Appellant termnated in his favor. | agree with the
Superior Court that discharge of a crimnal prosecution
as a result of a mistrial is not atermnation that is
consistent with innocence. See Singleton v. Gty of
New York, 632 F.2d 185, 193-194 (2d Cr.1980), cert.
deni ed, 450 U.S. 920, 101 S.Ct. 1368, 67 L.Ed.2d 347
(1981). | believe that the majority opinion inproperly
focuses its inquiry upon the subsequent quashing of the
i ndi ctment upon the Commopnwealth's attenpt to retry
Appellant. | also point out that the indictnment was
guashed on doubl e jeopardy grounds, and not for a
reason consistent with Appellant's innocence.

Haef ner, at page 521.

The question of favorable termnation is al so addressed

in Prosser on Torts, 5th Ed., page 874, as follows:

In order to maintain his action for malicious
prosecution, the plaintiff nust show not only that the
crimnal proceeding has term nated, but also that it
has terminated in his favor. Consistent with this, it
has been said that the term nation nust not only be
favorable to the accused, but nust also reflect the
nerits and not nerely a procedural victory. (Footnote
omtted.)

Cited by Prosser is the case of Lackner v. LaCroix, 602

P.2d 393 (Cal.1979), wherein the Suprene Court of California
found that a successful plea of the statute of [imtations in the
crimnal prosecution was not a favorable termnation. |In doing

so the Court used the follow ng reasoning (at page 394):

"It is hornbook law that the plaintiff in a
mal i ci ous prosecution action nmust plead and prove that



the prior judicial proceeding of which he conplains
termnated in his favor." (Babb v. Superior Court
(1971) 3 Cal.3d 841, 845, 92 Cal.Rptr. 179, 181, 479
P.2d 379, 381.) W therefore determ ne whether a
successful statute of limtations defense constitutes a
favorabl e term nati on of an underlying suit so as to
support a subsequent action for malicious prosecution.

It is not essential to mai ntenance of an action
for malicious prosecution that the prior proceedi ng was
favorably term nated following trial on the nerits.
However, term nation nust reflect on the nerits of the
underlying action. (M nasian v. Sapse, supra, 80
Cal . App. 3d 823, 827, 145 Cal .Rptr. 829.)

It is apparent "favorable" term nati on does not
occur nerely because a party conpl ai ned agai nst has
prevailed in an underlying action. While the fact he
has prevailed is an ingredient of a favorable
term nation, such termnation nust further reflect on
his i nnocence of the alleged wongful conduct. |If the
term nation does not relate to the nmerits--reflecting
on neither innocence of nor responsibility for the
al l eged m sconduct--the termnation is not favorable in
the sense it would support a subsequent action for
mal i ci ous prosecuti on.

Term nation of an action by a statute of
limtati ons defense nust be deened a technical or

procedural as distinguished froma substantive
term nati on.

We are inpressed with the concurring opinion in the
Pennsyl vani a case, the statenment in Prosser, and the reasoni ng of
the California case. W accordingly find that under the facts of

this case the disnissal of the underlying crimnal case against



the Plaintiff on the double jeopardy grounds was not a favorable

term nation which would support a suit for malicious prosecution.

In conclusion, we point out that we have not overl ooked
affidavits of 10 jurors who sat on the crimnal case. They state
that in their opinion the State had not carried its burden of
proof and that they would have found that the Plaintiff was not
guilty. W first observe a plea of double jeopardy does not
concern itself with the guilt or innocence, but rather, whether
parties' constitutional rights have been violated by placing them
in jeopardy a second tinme. To put it another way--the guilt or
i nnocence is irrelevant. Thus, we conclude the affidavits should
not be considered in resolving whether a neritorious double
jeopardy plea is a favorable term nation. W also observe that
the conclusions of the affidavits are suspect because a mstrial
was declared during the Plaintiff's direct exam nati on and before
she had been subjected to the rigors of cross-exam nation.
Moreover, one of the affidavits states that the jurors were
divided 11 to one for acquittal, and while it nmay be that the 11
woul d have been able to persuade the one, such an assunption is

specul ative. Additionally, if unable to persuade the one, a



mstrial would have had to be decl ared whi ch, of course, would
not be a termnation, nuch less a termnation in favor of the

Pl aintiff.

In Iight of our disposition of the double jeopardy
issue, it is unnecessary that we address the other issues raised.
(See Appendi x.)

For the foregoing reasons the judgnent of the Trial
Court is reversed and the cause dism ssed. The case is renmanded
to the Trial Court for collection of costs below, which are, as

are costs of appeal, adjudged against the Plaintiff.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Don T. McMirray, J.
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APPENDI X

HORACE BRUM T' S
STATEMENT OF | SSUES PRESENTED FOR REVI EW

1. Whet her the term nation of the crimnal action was
"final and favorable"” to the Plaintiff such as would support an
action for malicious prosecution.

2. Whet her there is a question of fact as to whether the
Defendant, Horace Brumt, had sufficient "active involvenment" in
the civil suit and/or prosecution of the Plaintiff in the
crimnal action as could give the Plaintiff a basis for action
against himas a matter of law. If so, and he in fact had that
| evel of involvenent, whether he is entitled to the defense of
"advi ce of counsel"™ as would preclude a judgnment against himas a
matter of |aw.

3. Whet her there was probabl e cause for the prosecution
and/or suing of the Plaintiff as a matter of |aw

4. Whet her there was any proof in the record of malice on
the part of the Defendant, Horace Brumt, which would support a
j udgnment against himas a matter of |aw



APPENDI X

Page 2
SOUTHERN FI NANCE AND THRI FT CORPORATI ON
AND WALTER BRUM T' S
STATEMENT OF | SSUES FOR REVI EW
1. On this record, could reasonable mnds differ as to

whet her Appel | ants had probabl e cause to believe that Appellee
enbezzl ed noney from SFTC?

2. Is there evidence in the record sufficient to raise a
genui ne issue of fact as to whether Appellants had the requisite
control over, or active involvenent in, the prosecution of
Appel lee in the crimnal action so as to permt an action for
mal i ci ous prosecution agai nst thenf

3. |s there evidence in the record sufficient to raise a
genui ne i ssue of fact as to whether Appellants acted with malice
in connection with the crimnal prosecution brought agai nst

Appel | ee?

4. Does a termnation of a crimnal action on double
j eopardy grounds following a mstrial granted upon notion by the
prosecutor constitute a "final and favorable" term nation of an
under | yi ng proceedi ng sufficient to support an action for
mal i ci ous prosecution?



