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OPINION

This appeal involves a deficiency judgment obtained against a Canadian
resident following service by publication. The Canadian resident filed a Tenn. R.
Civ. P. 60.02 motion intheChancery Court for Davidson County seeking to set aside
the default judgment obta ned against him onthe groundsthat service by publication
was ineffective and that he received no notice of the lawsuit before the trial court
granted the default judgment. The trial court denied the motion, and the Canadian
resident has appealed. We have determined tha the judgment must be set aside
becauseapersonal judgment cannot berenderedagai nst anonresi dent defendant who

is served only by publicaion.

In September 1989, Paul Gibson executeda$109,000 installment note payable
to Maurice Karr of Nashville. The note was secured by a condominium unit in
Nashville. Mr. Gibson later defaulted on the note, and Mr. Karr, as trustee on the
installment deed, sold the unit in June 1994 for $83,100. In August 1995, Mr. Karr
sued Mr. Gibson in the Chancery Court for Davidson County seeking ajudgment for
the $37,810.14 deficiency. Mr. Karr’ scomplaint alleged that he was unaware of Mr.
Gibson’ smailing addressbut that Mr. Gibson was presently residing in the Canadian
province of Ontario. The complaint also requested that Mr. Gibson be served by
publication.

Evidently, the trial court entered an order allowing service by publication on
Mr. Gibson." Notice of the lawsuit was published in The Nashville Record on four
different occasions during August and September of 1995. In accordancewith Tenn.
Code Ann. 8§ 21-1-205(a) (1994), the clerk and master also mailed a copy of the
notice of publication to Mr. Gibson at his last known address in Nashville. Mr.
Gibson never received the notice of publication, and the mailed notice of publication

was never returned to the clerk and master marked refused.

'See Tenn. Code Ann. § 21-1-204(a) - (c) (1994). The order for publication is not in the
appellate record.
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Mr. Karr moved for adefault judgment aganst Mr. Gibsonin October 1995 but
did not serveacopy of themotion on Mr. Gibson because his*“exact mailing address’
was unknown. On November 20, 1995, the trial court entered adefault judgment
against Mr. Gibson for $48,992.87 plus court costs” During a January 9, 1996
telephone conversation, Mr. Karr informed Mr. Gibson's attorney that he had
obtained adeficiency judgment against Mr. Gibson. After talkingwith Mr. Karr, Mr.
Gibson's attorney immediatdy telephoned Mr. Gibson to tell him about the lawsuit
and the judgment. Prior to this conversation, Mr. Gibson, so his uncontradicted
affidavit states, had no knowledge of Mr. Karr’ s lawauit.

Mr. Gibson filed a Temn. R. Civ. P. 60.02 motion on February 16, 1996,
requesting the trial court to st aside the default judgment on the grounds that the
service of process by publication was defective and that he had no notice of the
lawsuit against him beforethetrial court entered thedefault judgment. Thetrial court
denied Mr. Gibson’s motion on March 18, 1996.

The soleissue before usiswhether Mr. Gibson was entitled to relief fromthe
default judgment because he had no notice of the lawsuit before the entry of the
default judgment. Mr. Karr assarts that he obtained service of process by mailing a
copy of the order of publicationto Mr. Gibson’s last known address in Nashville.
Mr. Karr’'s position lack s legal support.

The law does not favor default judgments because the interests of justice are
ordinarily best served by trial son the merits. See Tennessee Dep’'t of Human Servs.
v. Barbee, 689 S.W.2d 863, 866 (Tenn. 1985); Coin Automatic Co., Inc. v. Estate of
Dixon, 213 Tenn. 311, 321,375 S.W.2d 858, 862(1963). Accordingly, Tenn. R. Civ.
P. 55.02, permitstria courts, for good cause shown, to set aside default judgments
in accordance withTenn. R. Civ. P. 60.02. Rule 60.02 permitstrial courtsto relieve
partiesfromfinal judgmentsfor mistake, inadvertence, surprise or excusableneglect,
fraud or other misconduct, where the judgment is void or has been satisfied, or for

any other reason justifying relief. The courts must construe Tenn. R. Civ. P. 60.02's

*The judgment consisted of the $37,810.14 defidency; $3,017.25 in prejudgment interest;
and $8,165.48 in attorney’ s fees.
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requirementsliberally in the context of granting relief from default judgments. See
Tennessee Dep’'t of Human Services v. Barbee, 689 SW.2d a 867; Nelson v.
Smpson, 826 S.\W.2d 483, 485 (Tenn. Ct. App. 1991).

Oneof the bedrock prindples of thisnation’s due process jurisprudence isthe
right to notice and an opportunity to be heard before an impartial trier-of-fact. See
United Satesv. James Daniel Good Real Prop., 510U.S. 43, 53, 114 S. Ct. 492, 500
(1993); Phillipsv. Sate Bd. of Regents, 863 S.W.2d 45, 50 (Tenn. 1993). Thus, due
process requires plaintiffs to give defendants notice that is reasonably calculated,
under all the circumstances, to inform the defendants of the pending action. See
Mullanev. Central Hanover Bank & Trust Co., 339 U.S. 306, 314, 70 S. Ct. 652, 657
(1950); McClellan v. Board of Regents, 921 S.W.2d 684, 688 (Tenn. 1996). Asthe
United States Supreme Court has made clear, "[t] he means employed must be such
as one desirous of actudly informing the absentee might reasonably adopt to
accomplishit." Mullanev. Central Hanover Bank & Trust Co., 339 U.S. at 315, 70
S. Ct. at 657.

Prior to obtaining his default judgment, Mr. Karr did nothing reasonably
calculated to notify Mr. Gibson of the pending suit seeking a deficiency judgment.
Rather than undertaking persona service, Mr. Karr simply placed notices in a
Nashvillelegal newspaper and mailed a notice to a Nashville address he knew to be
outdated. Under the circumdances known to Mr. Karr, placing anotice in a legal
newspaper was not reasonably cal cul ated to inform a Canadian resident of apending

Tennessee lawsuit.

Mr. Karr’ sformalistic compliancewith Tenn. Code Ann. § 21-1-205(a) (1994)
isequally inadequate. Mr. Karr knew that Mr. Gibson was no longer living at 137
Harpeth Trace Drive, Nashville when hedirected theclerk and master to mail acopy
of the published notice to that address.®> Going through these empty motions not
reasonably calculated to actually bring a lawsuit to a nonresident defendant’s

attention cannot satisfy the requirements of due process.

3A pproximately one month beforeMr. Karr filed hiscomplaint, he had closed the saleon Mr.
Gibson’ s condominium and had received the proceeds of the transaction. Mr. Karr knew ful well
that someone elsewas living at Mr. Gibson’s former address.
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Mr. Karr’ sreliance on the service by publication statutesis misplaced because
these statutes do not displace the long-standing principle that a personal judgment
cannot be rendered againg a nonresident defendant who has been served only by
publication. See Turnblazer v. Smith, 214 Tenn. 277, 281-82, 379 SW.2d 772, 774
(1964). Since Mr. Karr’'scomplaint sought a personal judgment against Mr. Gibson,
Mr. Gibson was entitled to notice either by personal service or by service upon
someonedesignated by law ashisrepresentativefor service. See Continental Ins. Co.
v. Masters, App. No. 01A01-9206-CH-00254, 1993 WL 4856, at * 2 (Tenn. Ct. App.
Jan. 13, 1993) (No Tenn. R. App. P. 11 filed).

Tenn. Code Ann. 8§ 21-1-205(a) permits atrial court to consider independent
proof that a nonresident defendant had actual notice of the suit. Mr. Karr’s brief
suggests that “[t]he possbility exists that additional evidence was available to the
Chancellor at the hearing on Gibson’s Motion which he relied upon in making his
decisionto deny Gibson’smotion.” Thisevidence, if it exists, isnot beforeus. Both
parties sharethe responsibility to make surethat therecord on appeal containsa“fair,
accurateand compl ete account of what transpired with respect to thoseissuesthat are
the bases of appeal.” See Tenn. R. App. P. 24(a)-(c). Thus, if this evidence exists,
Mr. Karr should havetaken stepsto make sureit wasincluded in theappel | ate record.
We rest our decision strictly on the appellate record, and nothing before this court
indicates that Mr. Gibson knew about thislawsuit prior to January 9, 1996.

Mr. Karr also arguesthat Mr. Gibson has not denied owing a defiaency and
that Mr. Gibson has not asserted any meritorious defense to the deficiency suit.*
Ordinarily, courts will not set aside default judgments absent a showing that the
defendant has a colorably meritorious defense. See Patterson v. Rockwell Int’ [, 665
S.W.2d 96, 100 (Tenn. 1984); Inre Estate of Mayes, 843 S.W.2d 418, 425-26 (Tenn.
Ct. App. 1992). However, the general rule requiring the proffer of a meritorious
defense does not apply when a defendant is seeking to set aside a default judgment
that islegally void. See Patterson v. Rockwell Int’l, 665 S\W.2d at 101; Terminix
Int’l Co., L.P.v. Tapley, App. No. 02A01-9701-CH-00028, 1997 WL 437222, & *3
(Tenn. Ct. App. Aug. 4, 1997) (No Tenn. R. App. P. 11 filed). A personal judgment

*“Mr. Gibson argues here that the condominium was worth $142,000 and that it sold at
foreclosure for approximately forty percent below that value. He maintains that the saleprice is
inadequate enough to raise the possibility of fraud. Mr. Gibson also disputes the amount of
attorney’ s fees claimed by Mr. Karr.
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against a defendant who was never before the court by proper service or voluntary
appearanceisvoid. See Overby v. Overby, 224 Tenn. 523, 525-26, 457 S.W.2d 851,
852 (1970); Dicksonv. Smpson, 172 Tenn. 680, 694,113 S.W.2d 1190, 1195 (1938).
Without opining on Mr. Gibson’s complaintsabout the commercial reasonableness
of theforeclosure sdeor Mr. Karr’ sclaimed attorney’ sfees, wefindthat Mr. Gibson
was entitled to relief from the default judgment under Tenn. R. Civ. P. 60.02(3)

because it was void.

We vacate the denial of Mr. Gibson’smotion to set aside the default judgment
and remand the case to the trial court for further proceedings congstent with this
opinion. We also tax the costs of this appeal to Maurice Karr for which execution,

If necessary, may issue.

WILLIAM C. KOCH, JR., JUDGE
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