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AFFIRMED IN PART, REVERSED IN PART
AND REMANDED

ALAN E. HIGHERS, J.

CONCUR:
W. FRANK CRAWFORD, P.J., W.S.

HOLLY KIRBY LILLARD, J.
Pam Clark and Tonya Pilote (hereafter collectively referred to as “Rantiffs”) have appeded

from an order of thetria court that denied a motion to amend their complaint, and that granted summary
judgment to Service Corporation Internationa (heresfter “Service Corp.”) and to Woodlawn Memoria
Park, Inc. (heresfter “Woodlawn”) in this case, which stems from Woodlawn’ smistaken burid of
another person’ sremains a a cemetery plot to which their grandmother, Eunice Brown, had possessed
interment (burid) rights. Based upon the following, we affirm in part, reversein part, and remand this

casetothetria court for further proceedings cons stent with this opinion.

|. Factsand Procedural History

Thislawsuit against Service Corp. and Woodlawn (hereafter collectively referred to as “
Defendants”) was originaly commenced on August 29, 1997. Prior to any filing of aresponsive
pleading by Defendants, Plaintiffsfiled a“First Amended Complaint,”* which demanded, among other
things, “that at ahearing st ... on September 30, 1997, amandatory injunction beissued requiring
Defendants to vacate Eunice Brown'’ s burid plot by removing the remains from Eunice Brown’ sgrave
and to provide proper buria for Eunice Brown ....” Fantiffs' First Amended Complaint further asserted

claims against Defendants based upon breach of contract, negligence, and trespass, and sought damages
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based upon “menta injury, emotiona digtress, pain and suffering, and incurred attorney’ sfeesand loss

of enjoyment of life.”

On September 30, 1997, Plaintiffs and Defendants jointly filed various written stipul ations of
fact, and thetrid court heard arguments from counsel asto Plaintiffs’ clam for injunctiverdief. The
written stipulations stated the following:

1 On January 3, 1968 Eunice Brown and her husband purchased [interment rights
in] the lotsin the Woodlawn Memoria Park known and specified as Atonement Garden
129C-3 and 4.

2. Mr. Brown died in 1972, and shortly thereafter a headstone for both graveswas
placed on the grave with the name “Brown” at the top and with Eunice Brown’ sname
on theleft (plot 129C-3) and Hugh Clifford Brown’s name on the right (plot 129C-4).
3. On August 16, 1997 Eunice Brown died.

4. Asof August 16, 1997 the headstone located at the [Brown'’s] burid plots...
gtill listed Mr. Brown in plot 129C-4 and had Eunice Brown'’ s name for plot 129C-3.

5. When the saff at Woodlawn Memorid Park dug the grave at that location for
burid, they discovered aburia vault was dready located at plot 129C-3.

6. The headstones for the plots directly adjacent to those purchased by the
Brown[g ... have headstonesindicating that [members of] the Gaw family [are/were]
buried there. Atonement Garden 129C-1 has a headstone that indicates that Jesse
Gaw isburied at that location. Actually, that graveisempty. Mr. Gaw died in 1980.

7. The headstone at 129C-2 indicates that Thelma Gaw isburied there. Mrs. Gaw
diedin 1971.

9. [Asof September 30, 1997,] the remains of Eunice Brown [were] located in a
meausoleum awaiting find burid.
10. Under her contract with Woodlawn, Eunice Brown’ s proper burid placeis
Atonement Garden 129C-3. At [that] time that grave [was] occupied by someonedse’s
remans
Various documents were attached to the written stipulations that were agreed to as being authentic and
admissible. These documentsincluded, among other things, awritten agreement dated January 3, 1968,
whereby the Browns agreed to make monthly installment paymentsin consideration for two “pre-need

interments” and two “adult interment spaces.”

On October 8, 1997, thetrid court entered awritten order that stated the following:

[T]he Court findsasfollows: that the identity of the remainsin Plot 129C-3 isuncertain;
that members of the Gaw family have not been made a party to thislawsuit and that all
interested parties are not before this Court; ... that the Defendants in this case are not the
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same parties as creeted this Stuation; and that Plaintiffswill not suffer immediate and

irreparable harm if their request for amandatory injunctionisdenied. Itistherefore

ORDERED that Fantiffs’ Request for aMandatory Injunction ... is denied; that the next

of kin to the decedent currently buried in Plot 129C-3 is an interested, indispensable

party and that Plaintiffs are granted leave to and shall amend their Complaint to bring

said interested party before the Court; ... and that al other matters are reserved.
Accordingly, on November 19, 1997, Paintiffsfiled a “ Second Amended Complaint” that named
Bobby Gaw, Jmmy Gaw, and Averett Gaw as “interested parties,” and dleged that said persons “are
the sons and next of kin of Jessie Gaw and Thelma Gaw, deceased.”? The Second Amended Complaint
further explained, “Itisthe Plantiffs’ belief that the cemetery mistakenly buried the remains of either
Jessie Gaw or Thelma Gaw in Atonement Garden 129C-3.” Accordingly, Plantiffs again sought
injunctive rdief “requiring Defendants to vacate Eunice Brown’ sburia plot ... and to provide proper
buria for Eunice Brown ....” Fantiffs’ Second Amended Complaint aso again asserted claims against
Defendants based upon breach of contract, negligence, and trespass, and sought damages based upon “
mental injury, emotiond distress, pain and suffering, and incurred attorney’ s fees and |oss of enjoyment

of life.”

On January 15, 1998, after Bobby Gaw, immy Gaw, and Averett Gaw had been served with a
summons and the Second Amended Complaint and had failed to file any answer, Plaintiffsfiled a “mation
for default” againgt the Gaws. Thetrid court thereafter granted Plaintiffs’ motion, and ordered that the
Gaws be deemed to “have no interest in thislawsuit and no interest in determining whether the remains
of Eunice Brown areto be buried in Plot 129C-3.” Assuch, Plaintiffs and Defendants submitted an
agreed order that provided,

[Woodlawn] shdl be authorized to disinter the remains of the body currently located in
Plot 129C-3 (believed to be Mr. Jessie Gaw).

After the vault and remains of theindividua currently buried at Plot 129C-3 have been
fully removed from that location, the parties agree and expresdy authorize [WWoodlawn|
to inter the body of Eunice Brown at Plot 129C-3.

This agreed order was entered by thetrial court on March 23, 1998.
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OnJuly 2, 1998, Defendantsfiled an answer to Plaintiffs’ Second Amended Complaint and
moved for summary judgment. The motion for summary judgment set forth three grounds upon which
Defendants relied to support their motion:

1 Plaintiffs do not state acause of action against defendant [ Service Corp.] and
therefore [Service Corp.] should be dismissed as a matter of law.

2. Thereisno trigble issue on which Defendants could be held ligble for Plaintiffs’
clam of negligent infliction of emotiond distress. Plaintiffs have not aleged any facts nor
offered any expert medica or scientific proof, by affidavit or otherwise, thet the dleged
negligence of Defendants has proximately caused Plaintiffs “severe emotiond injury” as
required [for] thistort.

3. Paintiffs havefailed to establish their right to sue asthird-party beneficiariesto
the origina agreement between Hugh Clifford Brown and wife, Eunice Brown and
Woodlawn. Inthe dternative, Plaintiffs have failed to show any damages arisng from
the aleged breach of contract between Woodlawvn and Mr. and Mrs. Brown.

In accordance with Rule 56.03 of the Tennessee Rules of Civil Procedure, Defendants’ motion was

accompanied by a separate “statement of the materid facts asto which [ Defendants contend] thereisno

genuineissuefor trid.” See Tenn. R. Civ. P. 56.03. Thereafter, Plaintiffsfiled their responseto
Defendants’ statement of materiad facts. The following summary of additiona facts (materid or

otherwise) include those facts “asto which ... thereisno genuineissuefor tria” based upon our review

of these pleadings,*and include those facts viewed most favorable to Plaintiffs based upon our review of *

the pleadings, depositions ... and admissions on file, together with the affidavits.”

The Browns’ January 3, 1968 ingtallment purchase agreement originaly contemplated the
pre-payment for two interment spaces (plots 129C-3 and 129C-4) and for two interments. Mr. Brown
died and was buried in 1972. On March 23, 1972, “Woodlawn Memoria Park of Nashville, Inc.”
executed and issued a document which conveyed the burid rights for these two plots. On August 3,
1982, “Woodlawn Funeral Home, Inc.” executed and issued to Mrs. Brown a “certificate” that
referenced the origind 1968 ingtdlment purchase agreement, and that recognized that the full purchase
price of her pre-need interment had at that point been paid. Thereafter, on August 30, 1982, Mrs.
Brown entered into another contract with “Woodlawn Funeral Home, Inc.” that wastitled “Agreement

for Pre-Paid Funeral.” Thisfunera agreement was, again, an ingtallment contract. This new agreement,
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however, provided for the pre-payment of funera services and various merchandise, including a
pre-selected casket. Thisfuneral agreement expressy excluded any interment fee (which had already

been paid through the prior agreement).

The Gaws possessed the interment rightsto plots 129C-1 and 129C-2. Thelma Gaw, whose
headstoneislocated at 129C-2, died in 1971. Jessie Gaw, whose headstoneis and was located at
129C-1, died in 1980. Hisremains, however, were mistakenly buried at 129C-3. Prior to Mrs. Brown’
s death, however, Woodlawn was not aware of the fact that Mr. Gaw had been mistakenly buried at
129C-3. Infact, Woodlawn’srecords clearly (and mistakenly) reflect that Mr. Gaw had been buried at
129C-1. It wasnot until Woodlawn started opening the grave after Mrs. Brown’ s death, which had

occurred on Saturday, August 16, 1997, that Woodlawn became aware of this problem.

Immediately after Mrs. Brown’ s death, her funera and buria was scheduled for Monday,
August 18, 1997. After Woodlawn discovered the error, two Woodlawn employees met with Plaintiffs,
who are both granddaughters of Mrs. Brown, and informed them of the problem. In order to alow the
funeral services and burial to go forward as scheduled, Woodlawn offered and suggested as one
possible solution to bury Mrs. Brown’ sremainsin another grave plot that was fairly near plots 129C-3
and 129C-4, and to thereafter disinter Mr. Brown’ sremains and reinter them in agrave next to Mrs.
Brown’ sremains a atime convenient for thefamily. Initidly, Plaintiffs agreed to this solution and
completed al necessary and appropriate paperwork to effectuate this solution. On Sunday, August 17,
1997, however, Plaintiffs returned to Woodlawn Memoria Park and informed Woodlawn that they
wanted their grandmother’ sremainsto be buried in plot 129C-3. Woodlawn explained to Plaintiffs that
the remains then located at 129C-3 could not be disinterred without proper authority, i.e., by consent
from Mr. Gaw’ s next of kin or by appropriate lega process. Woodlawn, however, offered to
temporarily entomb Mrs. Brown'’ s body in amausoleum until the remains located at plot 129C-3 could

belawfully disnterred. This solution would dlow for Mrs. Brown’ sfuneral servicesto proceed as
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planned. Paintiffsagreed and Mrs. Brown’sfunera proceeded as scheduled on Monday, August 18,

1997.

Theresfter, Woodlawn attempted to contact family members of Jessie Gaw to obtain permission
for the disinterment of Mr. Gaw’ sremains from plot 129C-3 and for the reinterment of hisremains at
plot 129C-1. Haintiffs, however, commenced this suit on August 29, 1997, seeking, among other
things, injunctive relief to compe Woodlawn to disnter Mr. Gaw’ sremains. Ultimately, after entry of
the agreed order, whereby Plaintiffs and Defendants agreed to the disinterment of the remainslocated at
plot 129C-3 and to the subsequent interment of Eunice Brown’ sremains at that location, WWoodlawn
disnterred the remains that were improperly buried at plot 129C-3, and reinterred Eunice Brown’s
remainsat plot 129C-3. The reinterment of Mrs. Brown’sremains occurred on April 2, 1998

(approximately seven and ahdf months after Mrs. Brown’ s death).

On July 31, 1998, Plaintiffs moved again to amend their complaint, and filed a proposed “Third
Amended Complaint.” In addition to the prior claims asserted against Defendants, which had included
breach of contract, negligence, and trespass, Defendants sought to assert claims of fraud and of
violations of the Tennessee Consumer Protection Act.  Also, Plaintiffs sought again to increase their
demand for compensatory damages (this time from $200,000 to $500,000), to receive treble damages

and attorney fees, and to receive punitive damages in the amount of $1,000,000.

Both Defendants’ motion for summary judgment and Plaintiffs' motion to amend were heard by
thetria court on August 14, 1998, after which thetrial court entered an written order granting

Defendants’ mation for summary judgment and denying Plaintiffs’ motion to amend. Theresfter,

Plaintiffs gppeded. On gpped, Plaintiffs’ brief liststhe following asissues for consderation by this Court:

1. Whether Defendants presented sufficient affirmative evidence to justify asummary
judgment?
2. Whether agenuineissue of materid fact remains asto whether Plaintiffs suffered
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damages resulting from Defendants’ mistake?

3. Whether Plaintiffs, the next of kin, may recover for breach of a pre-need funeral and
cemetery contract?

4. Whether agenuineissue of materid fact remainsasto Plaintiffs’ alegation of
trespass?

5. Whether thetrid court properly denied Plaintiffs’ motion for leave to amend their

complaint?

[I. Analysis

A. Service Corp.

Before reviewing the separate theories upon which Plaintiffs seek rdlief (i.e., negligent infliction of
emotional distress, breach of contract, and trespass), we find it appropriate first to addressthe trial court’
sgrant of summary judgment asrelated specificdly to Service Corp. In Plaintiffs’ complaint, they State,

Upon information and belief Woodlawn ... isa Tennessee corporation operating a

cemetery and funera homein Davidson County, Tennessee..... Service Corporation

International owns and operates Woodlawn ... and Woodlawn Cemetery and Funera

Home.

The undisputed proof within the record, however, revedsthat, while Service Corp. might have some
ownership interest in Woodlawn, the two entities are separate, and it is Woodlawn that owns and
operates the subject cemetery and funeral home. Service Corp. isincorporated in Texas with its
principd place of businessin Houston, Texas, and it did not employ any personsin Tennessee or
provide any funerd or burid servicesin Tennessee a any time pertinent to thiscase. Moreover, we note

that Plaintiffs’ brief does not even appear to chdlengethetria court’ sgrant of summary judgment to

Service Corp.® Accordingly, we affirm thetrial court’s grant of summary judgment asto Service Corp.

B. Negligent Infliction of Emaotionda Disress
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Wenext address Defendants’ chdlengeto Plantiffs' negligent infliction of emotiond distress
clam. On gpped, Defendants’ brief assertsthat Plaintiffs cannot make out a prima facie case asto any
negligent infliction of emotiona distress claim because: (1) “areasonable person normally congtituted
would be able to cope adequately with the discovery that the buria plot thought to be reserved by their
grandmother was unavailable at the time of her deeth”; and (2) “Paintiffs’ clamed injuriesare not
supported by any expert medica or scientific proof.” Defendants’ argument stems from Tennessee law
governing clamsfor the negligent infliction of emotiona distress. Such law was st forth by the

Tennessee Supreme Court in Camper v. Minor, 915 SW.2d 437 (Tenn. 1996), wherein the supreme

court stated the following:

[W]hat isrequired to make out aprimafacie case? .... [T]he plaintiff must present
materia evidence asto each of the five e ements of genera negligence--duty, breach of
duty, injury or loss, causation in fact, and proximate, or legal, cause, Kilpatrick v.
Bryant, 868 S.W.2d 594, 598 (Tenn.1993); Bradshaw v. Daniel, 854 S\W.2d 865,
869 (Tenn.1993)--in order to avoid summary judgment. Furthermore, we agreethat in
order to guard againgt trivid or fraudulent actions, the law ought to provide arecovery
only for "serious' or "severe’ emationd injury. Burgessv. Superior Court (Gupta), 2
Cal.4th 1064, 9 Cal.Rptr.2d 615, 618, 831 P.2d 1197, 1200 (1992); S. Elizabeth
Hosp. v. Garrard, 730 SW.2d 649, 653 (Tex.1987). A "sious' or "svere'
emotiond injury occurs "where a reasonable person, normaly condtituted, would be
unable to adequately cope with the mental stress engendered by the circumstances of the
cax" Rodriguesv. State, 52 Haw. 156, 283, 472 P.2d 509, 520 (1970); Paugh v.
Hanks, 6 Ohio St.3d 72, 77-78, 451 N.E.2d 759, 765 (1983); Plaisance v. Texaco,
Inc., 937 F.2d 1004, 1010 (5th Cir.1991); Prosser and Keeton on the Law of Torts,
§ 54, a 364-65, n. 60. Findly, we conclude that the claimed injury or impairment must
be supported by expert medical or scientific proof. See Leong v. Takasaki, 55 Haw.
398, 520 P.2d 758, 766-67 (1974) ("the plaintiff should be permitted to prove
medically the damages occasioned by his menta responsesto defendant's negligent act”).

915 SW.2d at 446 (emphasis added). In this case, Defendants’ argumentsto support their motion for
summary judgment (asrdated to Plaintiffs’ negligent infliction of emotiond distressclam) arelimited

soldy tothe™ serious’ or ‘severe’ emationd injury” dement of Plantiffs’ dam.®

In Tennessee, conduct upon which aclaim for mental or emotiona distressis based must be *

extreme” and “outrageous” in order for the plaintiff to recover. See Wood v. Woodhaven Memory
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Gardens, Inc., 1991 WL 112273, a *5 (Tenn. App. 1991) (citing Medlinv. Allied Inv. Co., 398

S\W.2d 270, 274 (Tenn. 1966)). This conduct is described in the Restatement (Second) of Torts 846
comment d (1965):

The casesthus far decided have found ligbility only where the defendant’ s conduct has
been extreme and outrageous. It has not been enough that the defendant has acted with
an intent which istortious or even crimind, or that he hasintended to inflict emotiona
distress, or even that his conduct has been characterized by ‘mdice’ or adegree of
aggravation which would entitle the plaintiff to punitive damagesfor another tort.
Liability has been found only where the conduct has been so outrageous in character,
and so extreme in degree, asto go beyond al bounds of decency, and to be regarded as
atrocious and utterly intolerablein acivilized community. Generdly, thecaseisonein
which the recitation of the factsto an average member of the community would arouse
his resentment against the actor, and lead him to exclaim, * Outrageous.’

Id; see, e.g., Medlin, 398 SW.2d at 274 (Tenn. 1966); Bainv. Wdls, 936 S.W.2d 618, 622-623

(Tenn. 1997); Goldfarb v. Baker, 547 S.\W.2d 567, 568-569 (Tenn. 1977); Blair v. Allied Maintenance

Corp., 756 SW.2d 267, 273 (Tenn. App. 1988); Holt v. American Progressive LifeIns. Co., 731

S.\W.2d 923, 926-927 (Tenn. App. 1987); Bryan v. Campbdl, 720 S\W.2d 62, 64-65 (Tenn. App.

1986). Therefore, we must determine whether the conduct aleged is so extreme and outrageous as to

support aclaim for negligent infliction of emotiona distress. See Dunn v. Moto Photo, Inc., 828 S.W.2d

747, 752 (Tenn. App. 1991) (dtating that “[i]t isfor the court to determine, in the first instance, whether
the defendant’ s conduct may reasonably be regarded as so extreme and outrageous as to permit

recovery....”)

In Wood v. Woodhaven Memory Gardens, Inc., 1991 WL 112273 (Tenn. App. 1991), the

plaintiffs sought damages for emotiona distress under the Tennessee Consumer Protection Act. The
defendant cemetery, Woodlawn Memory gardens, refused to dlow the plaintiffsto place afull-sized
memorid ontheir son’ sgrave, after dlegedly tdling the plaintiffsthat the cemetery alowed such
memoriasto be placed on grave sites. The plaintiffs claimed that Woodlawn’ s eventud refusa caused

ths plaintiffs “extreme grief, emotiona anguish and mentd distress.” 1d. at *3-4.
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The Court examined the conduct underlying the claim for damages for emotiona distress. While
noting that the burid of achildisahighly emotiona issue, the Court found that the plaintiffs had failed to
show that Woodlawn’ srefusal to alow the memorid was “outrageous” and that it caused serious mental
injury. The appdlate court agreed with the trid court’ sfinding that “the defendant has done nothing that

would even closely measure up to the tort of outrageous conduct.” 1d. at *5.

In Frysv. City of Cleveland, 668 N.E.2d 929 (Ohio Ct. App. 1995), the plaintiff alleged, inter

alia, intentiona and negligent infliction of emotiona distress arising out of the burid of her motherina
city-owned cemetery. Id. at 931. The burial was scheduled four days after she died; the deceased was
to be buried in aplot next to her own mother, the plaintiff’s grandmother. However, while preparing the
deceased’ s plot for buria, the cemetery discovered that an adjacent vault encroached on the deceased’s
plot. The encroaching vault had to be moved before the buria could take place, thus delaying the
scheduled burid. The cemetery told the deceased’ sfamily that the deceased would be buried
temporarily in another location and that she would later be reburied in the family plot. The cemetery

later reburied the plaintiff’ s deceased mother in the family plot. See 1d. at 930-931.

The plaintiff sued the cemetery, dleging ordinary negligence, intentiond infliction of emotiond
distressand negligent infliction of emotiond distress. See id. at 931. Thetria court did not allow the
plantff’s clamsfor intentiona and negligent infliction of emotiond distressto go to the jury becausethe
plaintiff produced no expert proof that her emotional distresswas severe. Seeid. at 931. Thetria court
alowed the plaintiff to proceed on atheory of “wrongful burid,” for which the jury awarded damagesfor

emotiondl distress. Seeid. at 931. The gppellate court considered | of these theories.

The appelate court found that “severe and debilitating emotiond injury” was necessary for “
wrongful burid” aswell asfor negligent infliction of emotiond distress. See id. at 932-933. Under this

standard, the appellate court found that the cemetery’ s actions did not congtitute “outrageous” conduct.
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Seeid. at 933. The court noted that the cemetery acted quickly and appropriately when it redlized that
the vault has been buried in the wrong location, and that it followed the gpplicable rules and regulations
in selecting an dternate grave site when the specified site could not be used. See id. at 933. The court
found that the cemetery had not breached the standard of care under the circumstances of the case. See

id. a 933. The court concluded that the cemetery’s conduct has not been of the “outrageous” or *

disrespectful” type necessary for recovery. See id. at 933.

In this case, Woodlawn immediately informed the plaintiffswhen it discovered that Mr. Gaw’ s
remains had mistakenly been buried years prior in Mrs. Brown’splot. Woodlawn met with the plaintiffs
and suggested the temporary interment of Mrs. Brown’ sremainsin amausoleum whileMr. Gaw’s
family was contacted to obtain consent, asrequired by law, for the disnterment of Mr. Gaw’ sremains.
The plaintiffs agreed, and Mrs. Brown’ sfuneral services proceeded on schedule. Woodlawn eventudly
obtained authority to disinter Mr. Gaw’ sremains and Mrs. Brown was then buried in the appropriate
plot. Under these circumstances, Woodlawn'’s conduct cannot be considered “extreme” or “outrageous”
and cannot support aclam for negligent infliction of emotiond distress. Therefore, thetrid court’ sgrant
of summary judgment to the defendants on the plaintiff’ s claim for negligent infliction of emotiond distress

isaffirmed.

C. Breach of Contract

The next issue stated in Plaintiffs’ brief is “whether Plaintiffs, the next of kin, may recover for

breach of a pre-need funeral and cemetery contract.” In Moore Cong. v. Clarksville Dept. of Electricity

, 7107 SW.2d 1 (Tenn. App. 1985), this Court recognized that, while intended beneficiariesto a
contract may have an independent right to enforce contracts made by othersfor their benefit, “incidenta
beneficiariesdo not haveasmilar right.” 707 SW.2d at 8. This Court went on to discussthe

circumstances whereby athird party beneficiary can maintain an action on a contract as an intended
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beneficiary.

[1]f recognition of athird party beneficiary'srightsis " gppropriate to effectuate the

intention of the parties’ and if thereis either an expression in the contract that the

contracting partiesintended to benefit the third party (the "intent to benefit" test) or proof

that the promisor's performance will otherwise discharge aduty owed to athird party

beneficiary by the promisee (the "duty owed" test), then the third party beneficiary can

maintain an action on the contract.

Sincethe law presumes that a contract has been executed for the benefit of the

parties thereto, a person claiming to be an intended beneficiary has the burden of

proving from the terms of the contract itself or the circumstances surrounding the

contract's execution that heis entitled to recover. Rutherford County v. City of

Murfreesboro, 202 Tenn. 455, 459-60, 304 S.W.2d 635, 637 (1957), and Sherrill v.

Erwin, 31 Tenn.App. 663, 673, 220 S.W.2d 878, 882 (1949). Each case must be

decided on its own unique facts consdered in light of the specific contractua agreements

and the circumstances under which they were made.
Id. at 9-10 (footnote omitted). Accordingly, under Moore, a person claiming to be an intended
beneficiary must establish either: (1) that there exists “an expresson in the contract that the contracting
partiesintended to benefit the third party”; or (2) that “the promisor’ s performance will discharge aduty
owed to [the] third party beneficiary by the promisee.” Upon review of the record in this case, wefind
that there exists no genuine issue asto whether ether of these conditionsexist. There was no expression
inthe origina agreementsthat the Browns specifically intended to benefit either Clark or Rilote, and no
proof suggeststhat Woodlawn'’ s performance pursuant to the agreements would discharge “a duty owed
" to ether Clark or Pilote. Accordingly, thetrid court was correct in granting Woodlawn partia

summary judgment asto Plaintiffs breach of contract clams.

D. Trespass

The next issue stated in Plaintiffs’ brief is “whether agenuineissue of materid fact remainsasto
Fantiffs’ dlegation of tregpass.” Inthis case, Plaintiffs have submitted evidence that Eunice Brown
possessed the interment (burid) rightsto plot 129C-3, and that Jessie Gaw, who was mistakenly buried
in plot 129C-3, possessed the interment rightsto plot 129C-1, and not 129C-3. Whilesuch an “

interment right” may not, of itsalf, amount to any feeinterest in theland, it does create an easement from
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which adecedent’ s heirs may maintain an action for trespass. See Boyd v. Ducktown Chemica & Iron

Co., 19 Tenn. App. 392, 89 SW.2d 360, 366 (1935) (recognizing, “[t]heright of burid ... isnothing

more than aright of limited use of the land, and it may properly be regarded as an easement”).

On gpped, Defendants chalenge Plaintiffs’ claim of trespass on two grounds.” Firgt, they assert
that any claim of trespass “was not raised in the Complaint ... and ... was never argued before the Tria
Court.” Wergect thisargument, however, as Plaintiffs’ Second Amended Complaint (and their prior
Firs Amended Complaint) succinctly aleges, “Woodlawn ... trespassed on Eunice Brown’s property.”
Theresfter, the complaint(s) claim damages “as aresult of the trespass and breach of contracts.”
Moreover, while Plaintiffs’ trespass claim may not have been specificaly addressed in thetria court
during argument on Defendants’ motion for summary judgment, the ultimate issue that wasraised in the
trial court and on appeal was Defendants’ entitlement to summary judgment, to which Plaintiffs’ trespass

clam reated.

The second ground upon which Defendants chdlenge Plaintiffs’ trespass clam isthat “Pantiffs
fail to state aclaim for trespass for which relief can be granted” because “they are unable to provide
proof of actua damages.” We rgect this contention, however, because “[€]very trespass givesaright to

at least nomina damages.” Pricev. Osborne, 24 Tenn. App. 525, 147 SW.2d 412, 413 (1940);

Schumpert v. Moore, 24 Tenn. App. 695, 149 SW.2d 471, 473 (1940).

For these reasons, we find that there are genuine issues of materia fact regarding Plaintiffs’
trespass claim and whether it isactionable. Therefore, summary judgment was not proper on thisclaim.

Thetrid court’ sgrant of summary judgment should be reversed on thisissue.

E. Rantiffs Motionto Amend
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Thelast issueraised by Plaintiffsin their brief is “whether thetria court properly denied Plaintiffs’
motion for leave to amend their complaint.” Rule 15.01 of the Tennessee Rules of Civil Procedure
provides.

A party may amend the party's pleadings once as a matter of course at any time beforea

responsive pleading isserved .... Otherwise aparty may amend the party's pleadings

only by written consent of the adverse party or by leave of court; and leave shall be

fredy given when justice so requires.

Tenn. R. Civ. P. 15.01. In Hall v. Shelby County Retirement Bd., 922 SW.2d 543 (Tenn. App.

1995), this Court stated the following with reference to Rule 15.01:

In Tennessee, after aresponsive pleading has been served, the denia of amotion to
amend the pleadings lies within the sound discretion of thetrid court. 1t will not be
reversed absent a showing of an abuse of that discretion. Merriman v. Smith, 599
S.W.2d 548, 559 (Tenn. App. 1979); Welch v. Thuan, 882 SW.2d 792, 793 (Tenn.
App. 1994). Thereare severd condderationsatria judge should evauatein
determining whether to grant or deny amotion to amend. Among these factorsare
undue delay infiling, lack of notice to the opposing party, bad faith by the moving party,
repeated failure to cure deficiencies by previous amendments, undue prejudice to the
opposing party, and futility of amendment. Merriman, 599 SW.2d at 559.

Hall, 922 SW.2d at 546. “[I]n the event the motion to amend is denied, [however,] thetria court must

give areasoned explanation for hisaction.” Henderson v. Bush Bros. & Co., 868 S.W.2d 236, 238

(Tenn. 1993). Inthiscase, Plaintiffswere given afull chance to be heard on their motion to amend,®
after which the tria court made an expressfinding “that the trial datein this case [was| set for September
14, 1998 and the motion for the third amendment wasfiled after the filing of Defendants’ Motion for
Summary Judgment and the Court is of the opinion that the Motion to Amend would be prejudicia to

Defendants....”

On agpped, Plaintiffs contend that the sole basis upon which thetrid court denied Plaintiffs’
motion to amend was that the motion to amend wasfiled after Defendants’ mation for summary
judgment wasfiled. Whilethetria court’s order, which is quoted above, reflects that its denia was, in
part, based upon the mere fact that the amendment was sought after thefiling of Defendants’ motion for

summary judgment, it isclear fromthetrid court’ s order that its reasoning was not so limited. Thetria
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court reasoned that alowance of Plaintiffs’ additional causes of action sought to be asserted by Plaintiffs’
Third Amended Complaint would be prgjudicia to Defendantsin light of thetiming of Plaintiffs’ motion,
with the case st for trid shortly thereafter. Thisreasoning istantamount to afinding of “undue delay,” as
prejudice to Defendants would stem from their inability to adequately conduct further discovery reating
toFAantiffs' additiona clams. Additiondly, we further note that Plaintiffs had dready twice previoudy
amended their complaint. Inlight of the foregoing, we conclude that the trid court did not abuseits
discretion in denying Plantiffs’ motion to amend.

[11. Conclusion

Accordingly, we hereby affirm thetriad court’s grant of summary judgment to Service Corp. We
further affirm thetria court’ sgrant of summary judgment asto Plaintiffs’ negligent infliction of emotiona
distress claim and breach of contract claim against Woodlawn. We reverse, however, thetria court’s
grant of summary judgment asto Plaintiffs’ trespass claim against WWoodlawn, and remand this case to
thetria court for

further proceedings consstent with thisopinion. Lastly, we hereby affirm thetria court’s

denid of Plantiffs’ motion to amend. Costs on gpped are taxed one-half againgt Plaintiffs and one-half

againgt Woodlawn, for which execution may issueif necessary.

HIGHERS, J.
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CRAWFORD, P.J., W.S.

LILLARD, J.
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