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OPINION

AFFI RVED AND REMANDED Susano, J.
This is an action under the Tennessee Consuner

Protection Act (“the Act”) that arose out of the sale of a
residence. Following a bench trial, the court bel ow awarded
conpensat ory damages, attorney’s fees, and discretionary costs
to the plaintiffs, J. Craig Reed and wife, Kristi L. Reed (“the
Reeds”) to renedy a violation of the Act, i.e., a

m srepresentation by the seller of the property as to whet her
the | ocation of the residence violates a subdivision setback
restriction. The seller of the residence, West Knox

Properties, Inc. (“Wst Knox”), appeals, raising three issues:

1. Did the Chancell or properly determ ne
t hat West Knox had violated plaintiffs’
ri ghts under the Act?

2. Did the Chancell or correctly determ ne
t he amount of conpensatory damages to

whi ch the Reeds were entitled in order to
cure the violation of the setback
requirement ?

3. Are the plaintiffs entitled to an

award of $5,300 in attorney’s fees and an
award of $2,803.10 in discretionary costs?

The Reeds argue in their brief that this case should be
remanded “for consideration of an additional award of attorney’

s fees incident to the defense of this appeal.”
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| n Decenber, 1994, the Reeds purchased a
new y-constructed house in the Crest Haven Subdivision of Knox
County from defendant West Knox. The purchase price was
$138,350. At the closing, West Knox gave the Reeds a warranty
deed, which deed provides, in pertinent part, as follows:

[ West Knox] for itself and for its

successors does hereby covenant with the

[ Reeds], their heirs and assigns that it

is lawmfully seized in fee sinple of the

prem ses above conveyed and has full

power, authority and right to convey the

sane, that said prem ses are free fromall

encunbr ances except the county property

taxes, and that it will forever warrant

and defend the said prem ses and the title

thereto against the lawful clainms of al

persons whomsoever.
(Enphasi s added). The deed further provides that the
conveyance is “mde subject to all applicable restrictions,
easenents, and buil ding set back lines of record....” By
virtue of this edict, the conveyance was nade subject to a
provi sion of the subdivision restrictions stating that no

buil ding could be | ocated within five feet of any side |ot

line.

At the closing, the title agent instructed the Reeds
to sign a survey plat that reflected the |ayout of the house
on the property. The survey plat shows that the house faces

generally south; and that the side ot lines run generally
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fromsouth to north as one faces the property. The front | ot
line is wider than the rear lot line. Thus, the width of the

property narrows fromthe front to the back

A notation in cursive on the plat indicates that a
bui | di ng setback of five feet is required along the side |ot
lines. Another such notation indicates that a five-foot
utility and/or drainage easenent exists inside the side |ot
lines. The northeast corner of the house is shown on the plat
as being very close to the eastern lot line. This aspect of
the survey was not nentioned at the closing, and neither of
the Reeds interpreted the plat as reflecting a violation of

t he set back requirenent.

VWhen t he Reeds inspected the property, they believed
that the house was properly located on the lot. M. Reed
noted that the house seemed to blend with the rest of the
subdivision in terns of the distance between their house and
t he nei ghboring houses. When the Reeds inspected the
property, the lot |ines were not staked. Thus, even though
t he northeast corner of the house is 1.9 feet fromthe eastern
lot line, this fact was not readily apparent froman on-site

i nspection.*

The Reeds did not discover the encroachnment until
t heir nei ghbor advised themthat he planned to erect a fence

al ong the Reeds’ eastern lot line. |In planning the fence, the
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nei ghbor did a survey of the property and di scovered that the
Reeds’ house intruded into the setback area. This was the
first notice the Reeds had that the house violated a provision

of the subdivision restrictions.

The Reeds brought suit agai nst West Knox, alleging a
viol ation of the Act and requesting treble damages.? Upon
hearing the proof, the court awarded the Reeds a judgnent in
t he amount of $3,600. Thereafter, the Reeds filed a notion to
reopen the proof and to recover treble damges, attorney’s
fees, and discretionary costs. \While denying the notion to
reopen the proof and to award trebl e damages, the court

granted an award of attorney’s fees and discretionary costs.

West Knox filed a notion to reduce the judgnent by
$3, 000, the amount that the defendant title attorney paid to
settle the claimagainst him In its nmenmorandum opinion, the
trial court held that West Knox was entitled to the requested
reduction. In reviewing the amount of the judgnent, the court

al so reconsidered its initial award of damages:

This review has led to the concl usion that
t he amount of the damages awarded
Plaintiffs at trial was erroneous. The
award was based upon West Knox’'s
contention that the error in the |ocation
of Plaintiffs’ home on the | ot could be
remedi ed by taking a notch out of the
corner of their house at a cost of

$3, 600.00. While notching out could
correct the location problem in ruling in
favor of that solution virtually no
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consi deration was given to Plaintiffs’

vi ew of how the | ocation problem should be
resol ved. The notching out and danmages
resulting therefromwould be proper for a
comrercial structure in which aesthetic
consi derations are of |esser, if any
significant, inport. However, in

consi dering the anount and extent of
danmages to a honme aesthetics are generally
entitled to greater consideration. See:
Edenfield v. Wodl awn Manor, Inc., 462
S.W2d 237, 240-242 (Tenn. App. 1970).

Appl ying an essentially comrerci al
standard to the all owance of damages in
this case, rather than a residenti al
standard, was error

Plaintiffs sought to have the correction
to their honme be made by squaring off its
entire end, and they objected to having a
notch taken out of a corner of it.
Plaintiffs’ aesthetic sensibilities were
accorded essentially no weight.

Plaintiffs view that a squared off end on
t he house woul d be aesthetically nore in
keeping with the generally square type of
home they contracted for and which they
bel i eved they had purchased, rather than a
house with a notched out corner is
under st andabl e, and has nerit. Wile
Plaintiffs’ desires do not totally
control, their opinion of what woul d be

t he nost acceptable solution to the

probl em even though to a great extent

based on aesthetic considerations, should
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be accorded substantial weight.
Considering all of the circunstances in
evidence Plaintiffs are entitled to have a
squared off end on their house as they
were willing to accept, and as they
sought. VWhile this is nore expensive than
the solution proposed by the defense, it
is nonetheless far | ess expensive than
woul d be noving the whol e house, which

would fully redress Plaintiffs’ injury.

Accordingly, the court awarded the Reeds a total of $26,500 in
danmages plus $5,300 in attorney’s fees and $2,018.10 in

di scretionary costs.?

In this non-jury case, our review is de novo upon
the record, with a presunption of correctness as to the trial
court’s factual determ nations, unless the preponderance of

the evidence is otherwise. Rule 13(d), T.R A P.; Union
Car bi de Corp. V. Huddl eston, 854 S.W2d 87, 91 (Tenn. 1993).

The trial court’s conclusions of | aw, however, are accorded no

such presunption. Canpbell v. Florida Steel, 919 S.W2d 26,

35 (Tenn. 1996).

We also note that the trial court is in the best
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position to assess the credibility of the w tnesses;
therefore, such determ nations are entitled to great weight on

appeal. Mssengale v. Massengale, 915 S.wW2d 818, 819
(Tenn. App. 1995); Bowran v. Bowman, 836 S. W 2d 563, 566

(Tenn. App. 1991). |In fact, this court has noted that

on an issue which hinges on wtness
credibility, [the trial court] will not be
reversed unl ess, other than the oral
testimony of the witnesses, there is found
in the record clear, concrete and
convincing evidence to the contrary.

Tennessee Valley Kaolin Corp. v. Perry, 526 S.W 2d 488, 490

(Tenn. App. 1974).

After reviewing the record with the foregoing
principles in mnd, we cannot say that the evidence
preponderates against the trial court’s finding that West Knox
violated the Act. The Act states, in pertinent part, as

foll ows:

Any person who suffers an ascertainable

| oss of noney or property, real, personal,
or mxed...as a result of the use or

enpl oynment by anot her person of an unfair
or deceptive act or practice declared to
be unlawful by this part, may bring an
action individually to recover actual
damages.
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T.C.A 8 47-18-109(a)(1) (1995). “The Tennessee Consumer
Protection Act is to be liberally construed to protect
consunmers and others fromthose who engage in deceptive acts
or practices.” Morris v. Mack’'s Used Cars, 824 S. W 2d 538,
540 (Tenn. 1992). The Act is applicable to real estate
transacti ons between consuners and sellers engaged in the

busi ness of selling real property. See Ganzevoort v. Russell,

949 S. W 2d 293, 297-98 (Tenn. 1997).

We have recogni zed that “an unfair or deceptive act
need not be willful or know ngly made to recover actual
danmages under the Consuner Protection Act.” Smith v. Scott
Lewi s Chevrolet, Inc., 843 S.W2d 9, 12 (Tenn. App.

1992) (hol di ng that negligent conduct constitutes a deceptive

act or practice under the Act).

In its deed, West Knox represented that the property
was “free fromall encunbrances except the county property
taxes.” By making this statenent, West Knox represented that
the property had no encunbrances other than property taxes
when in fact this was not the case. The northeast corner of
the house lies within the five-foot setback area in violation
of the subdivision restrictions. This violation of a
restrictive covenant is an encunbrance on the title of the

property. See Staley v. Stephens, 404 N. E.2d 633, 636

(I nd. App. 1980) (fi ndi ng setback violation created cloud on
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title because buyers exposed to possible litigation from other
homeowners). Thus, West Knox's statement in the warranty deed
t hat no encunbrances existed other than property taxes was a

m srepresentation.

Al t hough the evidence does not suggest that West
Knox knowi ngly nade the subject m srepresentation, the
evi dence does preponderate that West Knox made this
representation negligently. Wst Knox was acting in the
course of its business of selling houses when it represented
to the Reeds that the property was free from encunbrances
except property taxes. Furthernore, the evidence
preponderates that West Knox failed to exercise reasonable
care in making this representation. According to Wally
Conard, president of West Knox, the encroachment occurred when
the bull dozer operator began excavating fromthe w ong
surveying pin. M. Conard testified that he did not discover
t he encroachnment until six nonths after the Reeds purchased
t he house. However, the eye of a trained professional such as
M. Conard should have recognized froma cursory exam nation
of the survey that the house encroached into the setback area.
We find and hold that M. Conard was negligent in failing to
di scern the violation of the sideline setback requirenment and
in making a representation in the deed to the effect that no

such vi ol ati on exi st ed.

When questioned at trial about the survey, M. Reed
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expl ai ned why neither he nor his wife noticed what is arguably

an indication on the survey that the northeast corner of the

house is one foot away fromthe eastern side |ine:

Q Can you explain how you didn’'t see

that? |It’s fairly clear on here it

appears to ne.

A It is if you are | ooking for

Q Well, did you take any tine to exam ne

t he survey?

A | did not try to rectify the survey
with the other statenments on the survey.

| recognize it as ny property. |t says
ri ght here the building setbacks are five
feet, [sic] must conmply with building

set backs. Couldn’t have conflicting

informati on on a survey.

It is our judgnent that the evidence supports a finding that

West Knox made a negligent m srepresentation which violated

t he Act.

Al t hough the parties do not dispute the existence of

a setback violation as the house now st ands,

the parties do

di spute the effect of the violation on the property and how to

remedy the problens created by it.

The evidence presented at trial preponderates that
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t he setback violation adversely affects the marketability of
t he house. The plaintiffs’ expert, attorney Stanl ey Roden,
testified that the title is not marketabl e because of the
viol ation. Dw ght Sharp, vice-president of the bank that
financed the Reeds’ purchase, admtted on cross-exam nation

that the violation “would have sonme bearing on” selling the

property.

Al t hough the violation is not visually apparent in
the property’s current state, the violation would becone very
obvious if, as the Reeds’ neighbor proposes, a fence was
erected along the property line. Wth a fence along or near
the property line, it would be obvious that the Reeds’ house
is too close to the line. Furthernore, M. Reed testified
t hat one cannot nove fromthe front of the property to the
rear without trespassing on his neighbor’s property. Thus, it
is apparent fromthe evidence that the violation affects the
aesthetic value and marketability of the Reeds’ house.

West Knox argues that any effect on the house’s
mar ketability could be resol ved by anendi ng the subdivision
restrictions to require setback lines in conpliance with the
Knox County zoning requirenents. Although the county’s zoning
ordi nance al so requires a m nimum setback line of five feet,

t hat ordi nance -- unlike the subdivision restrictions -- does
not prohibit a patio within the setback area. Thus, if, as
West Knox proposes, the corner of the house is renpved and a

patio created fromthe exposed concrete slab, the Reeds’ house
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woul d no | onger be in violation of any setback requirenent.

We do not find West Knox’s proposed renedy to be a
feasi ble one. Although a variance or an anendnment to the
subdi vision restrictions mght technically resolve the
vi ol ation, such actions would not alleviate the aesthetic
probl ens which ultimately affect the house’s marketability.
Furthernore, the Reeds would end up with a house which is
irregularly shaped instead of the rectangul ar house they
purchased. The “lopping off” of the offending corner may
remedy the setback violation but it would | eave a house that
is unappealing to its owners and nost |ikely undesirable to

prospective purchasers.

We recogni ze that, in sone cases, a violation of a
set back restriction nmay be so mnor as to warrant an award of
only nom nal damages. For exanple, in Womck v. Ward, 186
S.W2d 619 (Tenn. App. 1944), a restrictive covenant prohibited
any building from being nearer than four feet to a common
driveway shared by the plaintiff and the defendant. The
def endant ' s house encroached eight inches into the setback
area, and the plaintiff brought an action for violation of the
restrictive covenant. We held that

[t] he record does not contain the

slightest evidence that such encroachnent

has depressed either rental or sales val ue

of this property. In short we have a

techni cal breach of the quoted agreenent
but of such insignificant nature as to be
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unnoticed for a year the house was under
construction.

Id. at 620. Because no actual damages were shown, we awarded

only nom nal damages to the plaintiff. 1d.

However, cases such as Wonack are distingui shable
fromthe instant case. First, the evidence before us
preponderates that the violation has an adverse effect on the
mar ket ability, or sales value, of the Reeds’ house. Second,
the setback violation in the instant case was nore than a nere
technical violation; the violation resulted in the Reeds
purchasing a house that was different fromthat which was
represented to them The Reeds received a house which does
not conformw th the subdivision’s restrictive covenants, thus
possi bly subjecting themto litigation in the future. See
Benton v. Bush, 644 S.W2d 690, 692 (Tenn. App. 1982) ("

Restrictions to protect the beauty of the nei ghborhood, val ue
of the property, and uniformty are covenants...enforceabl e by
the owner of any of the lots so protected by the restrictive
covenants.”) This is not a case for nom nal damages. The
Reeds have sustai ned real danmages as a result of West Knox's

violation of the Act.
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We now turn to the issue of the neasure of danmmages.
Marvi n House, an engi neering consultant, testified as an
expert witness for the Reeds. In his opinion, renoving only
the offending corner would disturb the aesthetic value of the
house. Thus, he concl uded, the nost practical solution would
be to sever the eastern end of the building, including the
driveway, by approximately four feet. M. House testified
that this approach would bring the house within the setback
requi rement and would avoid an irregul arly-shaped structure.
He estimted that the cost to do the needed nodification would

be in the range of $29,500 to $31, 500.

West Knox presented the testinony of Janes Nicely,
t he buil der of the Reeds’ house. He proposed renedying the
set back violation by renoving 31 square feet of the |aundry
room and creating an uncovered patio fromthe exposed concrete
slab. M. N cely estimated that the cost of renpving the
corner of the house and | eaving an uncovered patio woul d be

$2, 347. 16.

We think that the proper neasure of damages nust
take into account the effect that the setback violation has on
t he house’ s aesthetic value. See Edenfield v. Wodl awn Manor,
Inc., 462 S.W2d 237, 240 (Tenn. App. 1970). In Edenfield, the

purchaser of a condom nium sued the devel oper because the
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installation of air conditioning ducts did not conply with the
contract specifications. |In awarding the plaintiff the full
cost of replacing the air conditioning ducts, we referred to

13 Am Jur.2d Building and Construction Contracts 8 79 (1964):

The fundanmental principle which underlies
t he decisions regarding the neasure of
danmages for defects or om ssions in the
performance of a building or construction
contract is that a party is entitled to
have what he contracts for or its
equi val ent .

As a general rule, the nmeasure of damages
is the cost of correcting the defects or
conpleting the om ssions, rather than the
difference in val ue between what ought to
have been done in the performance of the
contract and what has been done, where the
correction or conpletion would not involve
unr easonabl e destruction of the work done
by the contractor and the cost thereof
woul d not be grossly disproportionate to
the results to be obtained. On the other
hand, the courts generally adhere to the
view that if a builder or contractor has
not fully perforned the terns of the
construction agreenent, but to repair the
defects or om ssions would require a
substantial tearing down and rebuil di ng of
the structure, the neasure of damages is
the difference in value between the work
if it had been perforned in accordance
with the contract and that which was
actually done, or (as it is sonmetines
said) the difference between the val ue of
the defective structure and that of the
structure if properly conpleted. Despite
this latter rule, however, there is sone
authority to the effect that damages for a
contractor’s breach of a contract to
construct a dwelling, where it is not
constructed in accordance with the plans
and specifications, are the amount
required to reconstruct it to nmake it
conformto such plans and specifications,

Page 16



rather than the difference in | oan or

mar ket val ue on the finished dwelling,
since unlike a comrercial structure, a
dwel I i ng has an esthetic value and nust be
constructed as the owner wants it, even

t hough the finished dwelling may be just
as good.

Edenfield, 462 S.W2d at 241 (citing 13 Am Jur.2d Building and
Construction Contracts 8§ 79 (1964)). W find the rational e of
Edenfield to be persuasive here. W therefore affirmthe

trial court’s award of damages based upon the cost of

correcting the setback viol ation.

The Act provides that a court may award attorney’s
fees upon finding a violation of its terms. T.C A 8§
47-18-109(e)(1) (1995). We review the award of attorney’s
fees under an abuse of discretion standard. See Haverlah v.
Menphi s Aviation, Inc., 674 S.W2d 297, 306 (Tenn. App. 1984).

In the instant case, we find no abuse of discretion in the

trial court’s threshold decision to award attorney’s fees.

West Knox chal | enges the amount of fees awarded in
this case. Specifically, Wst Knox argues that docunentation
of an attorney’s tine spent on a case is a “traditional

requi rement” of recovering such fees.
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“While it is preferable to prove the reasonabl eness
of such fees through the affidavit of the attorney doing the
wor k, the Court can determ ne a reasonable fee upon
consideration of all facts and circunstances presented by the
record.” Hennessee v. Whod G oup Enters., Inc., 816 S.W2d

35, 37 (Tenn. App. 1991).

The Reeds filed a notion requesting an award of
attorney’s fees under the Act:

VWi le the attorney has a belief that he

has nore than fifty (50) hours of his tine

devoted to the file in the representation

of Plaintiffs in the protection of their

interest, he asked Plaintiffs to seek for

hi man award of $7,500.00 as an

appropriate fee to be paid by Defendants
to the Plaintiffs as their attorney fees.

The trial court awarded plaintiffs $5,000 in attorney’s fees.
We do not find this to be an unreasonabl e anbunt based upon
the attorney’s assertion that he spent nore than fifty hours

on the case. This issue is found adverse to the appellant.

West Knox al so chall enges the chancellor’s award of
$2,018.10 in discretionary costs to the Reeds. Specifically,
West Knox contests the award of $385.75 for the costs of

court-ordered nediation.

“Whi | e reasonabl e and necessary costs in the
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preparation and trial of a |awsuit may be assessed as
di scretionary costs under T.R. C.P. 54.04(2), the awardi ng of
such costs is a discretionary matter with the trial court.”

Hodges v. S.C. Toof & Co., 833 S.W2d 896, 902 (Tenn. 1992).

Rul e 54.04(2), Tenn.R Civ.P., defines the

di scretionary costs which are all owabl e as

reasonabl e and necessary court reporter
expenses for depositions or trials,
reasonabl e and necessary expert w tness
fees for depositions or trials, and
guardian ad litemfees....

Id. We cannot say that the trial court abused its discretion
in awardi ng discretionary costs for deposition expenses, court
reporter expenses, and expert witness fees. VWhile an award
for the costs of nmediation is not expressly authorized under
Rul e 54.04(2), we find that such an award is permtted under

Section 7 of Rule 31 of the Rules of the Supreme Court:

The costs of any alternative dispute resolution
proceedi ng, including the costs of the services
of the Rule 31 dispute resolution neutral, at
the neutral’ s request, may be charged as court
costs. The court may in its sound discretion
wai ve or reduce costs of an alternative dispute
resol ution proceeding.

In the instant case, it appears that the “neutral” billed for
his medi ation services. This is the only reasonable

expl anation for the fact that the Reeds’ attorney seeks
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rei mbursenment for such a charge. W find that billing by the
neutral is tantamount to “the neutral’s request” as set forth

in Rule 31.

Finally, the Reeds contend that this case should be
remanded for consideration of an additional award of attorney’s
fees incident to the defense of this appeal. W do not find
an award of fees on appeal to be appropriate in this case.
Certainly, this appeal is not frivolous in nature. See T.C A

§ 27-1-122 (1980).
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VI .

The judgnent of the trial court is affirnmed. Costs
on appeal are taxed to the appellant. This case is renmanded
to the trial court for the enforcenent of the judgnent, and
for collection of costs assessed bel ow, all pursuant to

applicable | aw.

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

WlliamH | nman, Sr.J.
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