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REVERSED Bl RCH, J.



In this cause, we granted Mary Catherine Aaron's
application for review under Rule 11, Tenn. R App. P., in order to
determ ne whether the Court of Appeals correctly reversed and
nodified the trial court's judgnent ordering Newton Byrd Aaron, |11,
to: 1) pay $1,500 per nonth alinony i1 fitirt until M. Aaron's
death or remarriage; 2) pay M. Aaron's attorney's fees in the
amount of $35, 184.98; and 3) provide funds for tuition and supplies

to enable Ms. Aaron to conplete a four-year coll ege degree.

W are of the opinion that the ruling of the Court of
Appeal s regardi ng each of the three questions is erroneous, and for

t he reasons herein devel oped, the judgnent is reversed.

The Aarons nmarried on Decenber 27, 1979--her third
marriage and his fourth. There are two children of this marriage--
Starr, born July 11, 1980, and Newton |V, born Cctober 10, 1981. At
the tinme of divorce, M. Aaron was forty-five, and Ms. Aaron was

forty-six.

When the case was heard, M. Aaron was enployed by the
d eason Peacock Conpany in Atlanta, Georgia; he earned $130, 000
annual | y. Additionally, this enploynent provided nmajor nedica
i nsurance and reinbursed him for business expenses. He has an

MB. A degree from Georgia State University and approxinmtely



twenty-five years of experience in the work force. For each of the
years 1988 through 1991, his average gross i ncone was approxi mately

$295, 000.

Ms. Aaron worked in the home and had never held outside
enpl oynent. Additionally, she entertai ned her husband' s associ ates
and contributed to the famly welfare in i nnunerabl e ot her ways. At
the time of trial, M. Aaron was attending the Shelby State

Community College in pursuit of a bachel or's degree.

The conbined talents and efforts of the Aarons enabl ed
themto enjoy a relatively high standard of living. They purchased
expensi ve jewelry, cl ot hi ng, and househol d f urni shi ngs.
Additionally, the famly vacationed in such places as Europe and
Hawaii. Mreover, the children enjoyed nusic, ballet, and dancing

| essons, as well as athletics and other neaningful activities.

The trial court decreed the divorce to Ms. Aaron on the
grounds of inappropriate marital conduct. The court awarded cust ody
of the two children to Ms. Aaron and ordered M. Aaron to pay
$2,459.68 nonthly for their support. Additionally, he was ordered
to mai ntai n nedical, hospital, dental, and orthodontic i nsurance for
the children. Moreover, the court ordered him to procure and
mai ntai n an i nsurance policy on his life in the anount of $750, 000,

with the children as beneficiaries.



The court ordered M. Aaron to pay Ms. Aaron the sum of
$1,500 per nonth as alinony it fitiro until her death or remarri age.
To ensure the fulfillnment of this obligation, he was ordered to
maintain a policy of insurance on his life in the anmount of
$250,000, with Ms. Aaron as the beneficiary, until his alinony
obligation ended. He was further ordered to pay M. Aaron's
attorney's fees of $35,184.98. Finally, the trial court ordered M.
Aaron to pay tuition and costs necessary for Ms. Aaron to conplete

a bachel or' s degree.

On appeal by M. Aaron, the Court of Appeals
affirmed the custody award and the property division.
Though finding that M. Aaron was not able to be
rehabilitated within the neaning of Tenn. Code Ann. § 36-
5-101(d), the internedi ate court neverthel ess nodified the
al i nrony order by reducing its termto six years. In light
of this nodification, the internediate court permtted M.
Aaron to reduce the anmount of |ife insurance to a face
value reflective of the anmount necessary to ensure
fulfillment of the nodified alinony obligation; that is,
$1,500 nonthly for six years. The court also relieved M.
Aaron of the obligation to pay M. Aaron's attorney's
fees; rather, it ordered the attorney's fees be paid from

the proceeds of the sale of a marital asset (realty



| ocated i n Pol k County, CGeorgia) before the proceeds were
equal |y divided between the parties. Thus, effectively,
each party was to pay one-half of Ms. Aaron's attorney's
fees. Finally, the internedi ate court relieved M. Aaron

of the responsibility to pay Ms. Aaron's education costs.

Ms. Aaron appeals to this Court, insisting that
the Court of Appeals erred in nodifying the alinony and
attorney's fees awards, and in reversing the order that

M. Aaron provi de education expenses.?

The 1 ssues we here consi der are:

1. Whet her the Court of Appeals erred in nodifying the

trial court's award of ali nony;

2. Whet her the Court of Appeals erred in nodifying the

trial court's order of attorney's fees; and

'Ms. Aaron also urges that the Court of Appeals erred with
regard to the issue of the division of marital property. Because
we find that the Court of Appeals affirmed the trial court with
respect to this issue, as she requested, this is not a justiciable
i ssue.



3. Whet her the Court of Appeals erred in reversing the

trial court's order of educational expenses.

I n cases such as the one under subm ssion, where the cause
was tried without a jury, we note that while concurrent findings of
fact are binding on the reviewi ng court if supported by any materi al
evi dence, such a rule does not apply to questions of |law or m xed

questions of law and fact. Bubis v. Blackman, 435 S.W2d 492, 498

(Tenn. C. App. 1968). M xed questions of |law and fact are subject

to review. Mur dock Acceptance Corp. v. Jones, 362 S.W2d 266, 268

(Tenn. C. App. 1961). We find that a presunption of correctness
does not attach, but as with questions of |law, this Court has great
| atitude to determ ne whether findings as to m xed questions of fact
and |l aw made by the trial court are sustai ned by probative evidence

on appeal .

As stated, the trial court awarded Ms. Aaron alinony i
frtiry  of $1,500 per nonth wuntil her death or remarriage.
Additionally, M. Aaron was ordered to name M. Aaron as the
beneficiary of a $250,000 life insurance policy until his alinony

obl i gati on ceased.

In Tennessee there is a preference for
rehabilitative alinmny. However, where rehabilitation is

not feasible, a court may grant alinmony i1 fitiri. Tenn.



Code Ann. § 36-5-101(d) (1) (Supp. 1994); Self v. Self, 861

S.W2d 360, 361 (Tenn. 1993).

Using the above section as a basis for their
respective analyses, the trial court and the Court of
Appeal s concl uded that M. Aaron was not capabl e of being
rehabilitated. Based on the findings of fact regarding
Ms. Aaron's education, enpl oynment history, and standard of
living enjoyed during nmarriage, we concur in the finding

that she is not capable of rehabilitation.

This conclusion led, the trial court to find that
Ms. Aaron was entitled to $1,500 per nonth until her death
or remarriage; in contrast, the Court of Appeals found
that she was entitled to that anount for six years. As
the trial court's award is a mxed question of |aw and

fact, we nowreview it.

"The anmount of alinony to be allowed in any case
Is a mtter for the discretion of the trial court in view

of the particular circunstances.”" |Ingramv. Ingram 721

S.W2d 262, 264 (Tenn. Ct. App. 1986) (titiit Newberry v.

Newberry, 493 S.W2d 99 (Tenn. C. App. 1973)). Wi | e

8



there is no absolute fornula for determning the anount of
al imony, "the real need of the spouse seeking the support
Is the single nost inportant factor. |In addition to the
need of the disadvantaged spouse, the courts nost often
consider the ability of the obligor spouse to provide

support.” Cranford v. Cranford, 772 S.W2d 48, 50 (Tenn.

Ct. App. 1989) (citations omtted). Further, the anount
of alinony should be determned so "that the party
obtaining the divorce [is not] left in a worse financi al
situation than he or she had before the opposite party's

m sconduct brought about the divorce." Shackl eford v.

Shackl eford, 611 S.W2d 598, 601 (Tenn. Ct. App. 1981)

(citations omtted).

Inthis case, the trial court found that M. Aaron
was the primary wage-earner with a then i ncone of $130, 000
and an historical salary in excess of $200,000. On the
ot her hand, the trial court found that Ms. Aaron was a
homemaker, had never worked, and had not earned a coll ege
degree. Although she intended to go back to school, her
earning power was |imted by her age and |ack of

significant experience.



The trial court also found that both parties had
enjoyed a high standard of living during the marriage.
Ms. Aaron offered proof that in order for her and the
children to maintain their pre-divorce standard of |iving
t hey woul d need $6, 461. 70 per nonth. Wile alinony is not
intended to provide a forner spouse wth relative
financial ease, we stress that alinony should be awarded
I n such a way that the spouses approach equity. Finally,
M. Aaron offered no proof that he is unable to pay the
al inony ordered by the trial court. We concl ude that,
based on these facts, $1,500 per nonth is insufficient to
neet Ms. Aaron's needs. Thus, we award her $2,500 per
nmonth. Waile this will not put her in the sane position
i n which she was prior to the divorce, it will provide her
with "closing in" noney; that is, she will be enabled to
nore closely approach her fornmer economc position.
Further, we find that she is entitled to permanent
alinmony, not to be termnated wuntil her death or

remarriage.

Therefore, with regard to the issue of alinony,
the Court of Appeals and the trial court are reversed.

Further, we remand to the trial court for a redeterm nation of

10



t he amount of |ife insurance M. Aaron nmust secure with Ms. Aaron as
the beneficiary to ensure the fulfillnment of his alinony obligation

shoul d he predecease her.

As for attorney's fees, the trial court ordered M.
Aaron to pay $35,184.98 to Ms. Aaron for |egal fees and
expenses. The allowance of attorney's fees is largely in
the discretion of the trial court, and the appellate court
w Il not interfere except upon a clear show ng of abuse of

t hat di scretion. Storey v. Storey, 835 S.W2d 593, 597

(Tenn. Ct. App. 1992); Crouch v. Crouch, 385 S.W2d 288,

293 (Tenn. Ct. App. 1964).

Here, M. Aaron incurred $62,885.30 in attorney's
fees. He paidthis frommarital assets. Thus, in effect,
Ms. Aaron's share of this obligation was $31, 442. 65, even
t hough she has no obligation to pay these fees. Because
the fees she i ncurred were approxi mately one half of those
of M. Aaron, and in view of the fact that M. Aaron's
desire for divorce precipitated her need for an attorney,
we cannot say that the trial court abused its discretion
in ordering M. Aaron to pay Ms. Aaron's attorney's fees.

Additionally, by ordering her attorney's fees to be paid

11



out of marital assets, the Court of Appeals has, in fact,
required Ms. Aaron to pay one-half of her own fees in
addition to one-half of M. Aaron's fees. This is not
what the trial court had in mnd, and we can neither
di scern nor determ ne the basis for the Court of Appeal s’
ruling. Therefore, we reverse the Court of Appeals on the
I ssue of attorney's fees and reinstate the trial court's

j udgnent .

The | ast issue concerns educati on expenses. W note that
at the tinme of the trial, M. Aaron was pursuing her education. W
commend her efforts to inprove her situation. The trial court
ordered M. Aaron to pay her education expenses. Since she is
entitled, as noted earlier in this opinion, to "close in" on her
former econom c position, we reverse the Court of Appeal s’ judgnent

and reinstate the trial court's order for paynent of education

expenses.

In conclusion, we reverse the Court of Appeals. The
alimony i1 fitir) shall be as stated herein and the attorney's fees
and education expenses awarded by the trial <court shall be

rei nst at ed.
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ADOLPHO A. BIRCH, JR, Justice
CONCUR:

Ander son, C. J.

Drowota, Reid, JJ.
Fones, S.J.
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