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A petition to rehear has been filed on behalf of the
def endant - appel l ant, Anthony Darrell Dugard Hi nes. After
consideration of the sane, a mmpjority of the Court is of
the opinion that the petition should be granted to address

the first issue presented.

In Issue One, the defendant contends that the trial
court's instruction to the jury regarding the aggravating
circunstance in T.C A 839-2-203(i)(1982)' was wunconstit-
utional and that the trial court conmtted constitutional
error in its definition of the term "depravity". The

defendant first asserts that federal courts have recently

IT.C. A 839-2-203(i)(5)(1982) provided that the death
penalty could be inposed where "the nurder was especially
hei nous, atrocious, or cruel in that it involved torture or
depravity of mnd."



held that instructions given by the trial courts of this
state regarding circunstance (i)(5) violate the Eighth
Amendnent to the United States Constitution. W note,
however, that in the tw cases cited by the defendant,

Houston v. Dutton, 50 F.3d 381 (6th Cir. 1995), and

Rickman v. Dutton, 854 F. Supp. 1305 (M D. Tenn. 1994),

the trials were conducted prior to the release of State

v. Wllians, 690 S.W2d 517 (Tenn. 1985), and the sentencing

juries were therefore instructed in the bare |anguage of the
statute without the limting definitions adopted by this
Court in WIIlians. In the present case the trial court

instructed the jury in accord with WIlIlians.

The defendant next contends that the instructions given
regardi ng "depravity" were constitutionally insufficient. He
notes Justice Stevens' opinion on the denial of the wit of

certiorari in Barber v. Tennessee, u. S , 115

S.a. 1177, 130 L.Ed.2d 1129 (1995), stating that the
definition of "depravity" as "wicked or norally corrupt” in

that case was "plainly inperm ssible" wunder Godfrey v.

Georgia, 446 U. S. 420, 100 S.Ct. 1759, 64 L.Ed.2d 398 (1980),

and Maynard v. Cartwight, 486 U S. 356, 108 S.C. [853, 100

L. Ed.2d 372 (1988). 1In the defendant's case the trial court
instructed the jury that "depravity neans noral corruption

wi cked or perverse act."

While we continue to abide by our original holding that
this aggravating circunstance has been constitutionally

applied under the circunstances of this case and is not



unconstitutionally vague, we wite to clarify that, even if
t he i nstructions gi ven by t he trial j udge wer e
unconstitutional wunder Godfrey and Mynard, the failure to
give a constitutionally proper instruction on depravity was
harm ess error beyond a reasonable doubt. In our earlier
opinion in this case, we noted that under WIllianms, 690 S. W
2d at 529, "torture" neans "the infliction of severe physical
or nmental pain upon the victimwhile he or she renains alive
and conscious. " Li kewi se, "depravity" is inherent in the
state of mnd of a nurderer who willfully inflicts such severe
physical or nmental pain on a victimprior to death or at a
time very close to that of the victims death. | d. The
facts of this case fully satisfy these definitions of
"torture" and "depravity". Based upon our earlier analysis
of the facts relevant to this aggravating circunstance, see
OQpi nion pp. 14-15, we find beyond a reasonabl e doubt that, if
there was constitutional error in the instruction on
depravity in this case, the result would have been the sane
had this aggravating circunstance been properly instructed

under the above definitions from Wllians. See C enmpbns .

M ssissippi, 494 U. S. 738, 754, 110 S.Ct. 1441, 1451, 108 L.

Ed. 2d 725 (1990). Furthernore, it 1is clear that any
unconstitutional vagueness in the instruction concerning
"depravity" was harnl ess beyond a reasonabl e doubt because,
as review of the record establishes, this aggravating

circunstance was sufficiently proved by evidence of torture?

2The trial court instructed the jury in accord with Wllians
that "torture" neans "the infliction of severe physical or
mental pain upon the victimwhile he or she remains alive or

3



i ndependent of depravity. See Opinion pp. 14-15 Conpare

State v. Van Tran, 864 S.W2d 465, 478-480 (Tenn. 1993).

W are therefore convinced beyond a reasonable doubt that
renoval of depravity as a basis for establishing aggravating
circunstance (i)(5) would have nade no difference in the

def endant's sent ence.

Last, the defendant argues that the failure of the trial
court to define torture as the intentional infliction of

unnecessary pain and suffering violated the Eighth

Amendnent . He relies upon the case of Wade v. Calderon
29 F.3d 1312, 1320 (9th Cr. 1994), cert. denied, ___ US.
., 115 s . 923, 130 L.Ed.2d 802 (1995). W t hout

accepting the defendant's argument that such an instruction
is constitutionally nmandated, we note that in our opinion
in this case we held that "evidence of the stab wound to the
vagina was sufficient to support a finding that the wounds
were intentionally inflicted,” Opinion p. 15, so that, if it
was error not to instruct the jury that torture nust be
intentionally inflicted, such error was harnless beyond a

reasonabl e doubt in the instant case.

Accordingly, we find wthout nerit the challenges
presented in defendant's petition to rehear regarding the
constitutionality of t he application of aggravati ng
circunstance (i)(5) in this case. The petition to rehear

i s denied.

consci ous. "



The sentence of death, having been heretofore stayed
will be carried out as provided by law on the first day of
June, 1996, unless otherwi se ordered by this Court, or other
proper authorities. Costs on this appeal are adjudged

agai nst def endant.

CHARLES H. O BRI EN, SPECI AL JUDGE

Concur:

Ander son, C.J.
Dr owot a, J.

Di ssent :

Rei d, J.



