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The defendant’s uncontested plea of guilty
forecl oses, of course, consideration on appeal of any issue

except those relating to the punishnment phase of the case.

In nmy view, the record shows three errors that
affirmatively appear to have affected the judgment inmposing a
sentence of death. Tenn. R App. P. 36; Tenn. R Crim P.
52. These are: the evidence does not support the finding
that the nurder involved “torture or serious physical abuse

1

beyond that necessary to produce death;”" “the nature and

Tenn. Code Ann. § 39-13-204(1(5) (Supp. 1996).



circunstances of the crine [and] the defendant’s character
background history, and physical conditi on”? do not show that
of all first degree nurderers the defendant is “anong the
wor st of the bad;”® and the proportionality review required
by statute does not support the majority’ s conclusion that
the sentence is not excessive or disproportionate.* Since
these i ssues are determ ned by the facts of the case, sone

further reference to the record seens appropriate.

The State’s proof regardi ng the comm ssion of the
of fense was based primarily upon t he testi nony of Trina
Brown, a mnor, with whom the defendant was cohabiti ng at the
time the defendant killed the victim Brown was abandoned by
her father on a street in Nashville when she was about 14
years old. After living a “honel ess” exi stence for four or
five nonths, she began living with the defendant, who was 23
years of age at the time. They lived together for nore than

a year before the crinme in this case was conm tted.

The defendant had been essentially without adult
supervi sion since the time he was 12 years old. Prior to the

comm ssion of the crine in this case, he had been convi cted,

’Tenn. Code Ann. § 39-13-204(c).

3See State v. N chols, 877 S.W 2d 722, 744 (Tenn. 1994) (Reid,
C.J., dissenting).

“Tenn. Code Ann. § 39-13-206(c)(1)(D) (Supp. 1996).



as noted in the majority opi nion, of major crinmes involving
vi ol ence agai nst other persons. He seriously abused drugs
and ot her substances. A significant factor affecting his
life, and a factor which obviously had sone bearing on his
comm ssion of the crime in this case, was his abduction and

rape by a male stranger when he was 12 years ol d.

During the time Brown and the defendant were |iving
together, he worked as a “stripper” in a gay bar. He also
was a prostitute wth, according to Brown, nmany nale clients
who paid himwell. Brown strongly objected to the
defendant’ s being engaged in this activity, and her objection
precipitated the series of events which culmnated in the
murder. The defendant and Brown had been living with the
defendant’s brother until a short tinme before the nurder.

The brother’s wife |earned from Brown that the defendant was
a prostitute. The defendant was greatly agi tated by the
revelation to his famly of his honosexual activities. The
result was that the defendant and Brown had to find another
place to live. Brown and the defendant planned to nove to
Florida. According to Brown's testinony, the defendant said

he woul d get the noney with which to nake the nove by robbing

a “custoner.” She further testified that she suggested t hat
he kill the custonmer also. Brown testified she made the
suggestion “because [she] was jealous [of] . . . anybody who



was gay and tried to pick himup,” and she “wanted any man

who had ever touched him dead.”

The account of the nurder stated in the najority’s
opinion omts, and perhaps overstates, some of the proof.
Brown testified that on t he night of the nurder, Brown and
the defendant went to Centennial Park in Nashvill e where the
def endant sat on the hood of his car whil e Brown sat sone
di stance away in a swwng. The victim a 39-year-old man,
approached the defendant, they tal ked, and then drove off in
the victims car. Ten to fifteen mnutes later, the
def endant wal ked back to the park, and he and Brown drove to
the victims house. Brown |ay hidden on the back seat while
they were en route to the victinls house. Even though the
di stance from Centennial Park to the victi ms house does not
appear in the record, it seens highly unlikely that the
def endant could drive with the victimto his house, then
handcuff the vi ctim s hands and bi nd his legs with tape and
wal k back to the park in 15 mnutes. |In addition, Brown’s
testinony as well as the other evidence presented, shows that
the victi mwas at no tinme secured to the bed, nor was he
gagged. The record does not show why he did not undertake to
escape or at |l east call for help, even if his feet were bound
together, while the defendant was returning to the park for

Brown. The reasonable conclusion is that he was not bound at



this time, but was nerely waiting for the defendant to return

with his car.

When the defendant and Brown arri ved at the
victim s house, the def endant told Brown he would be right
back, and that she must continue |lying dow in the back seat.
In fact, Brown went to sleep on the back seat of the car
while the defendant was in the victims house. There is no
evi dence of what occurred during the tine the defendant and
the victimwere alone in the victim s house. The record does
not reveal when or for what purpose the victimwas bound and
handcuffed. There was no evidence introduced concerni ng
whet her the defendant and the victim engaged in sexual
activity during the first or second time the defendant was in
the house. It is, of course, possible that the victimwas
actually bound as a part of the propositioned honpbsexua
activity rather than under coercion. |In any event, after
sonme undeterm ned | apse of tine, the defendant returned to
the car and got Brown. When they went into t he house, Brown
saw that the victim s hands were handcuffed behind his back,
his | egs were taped together, he was |yi ng face down on the

bed and there was a pillow over his head.

Brown testified that after they had finished taking

fromthe house itens which could be sold, the defendant was



ready to leave with the victimlying on the bed, and it was

she who wanted the victimto be kill ed.

The victim suffered no pain beyond that incident to
death by strangulation. Dr. Harlan, the forensic pathol ogi st
who exanmined the victim testified that in death by
strangul ation, victins “would feel pressure on the neck,”
“they would probably feel a shortage of oxygen or a shortage
of breath,” and “they would | apse into unconsci ousness or
sleep, and then die.” He testified that the victim “woul d
have [ becone] unconscious and then have died within a matter

of three to five mnutes.”

The facts of the case do not support the finding
that the killing “involved torture or serious physical abuse
beyond that necessary to produce death,” one of the
aggravating circunstances found by the jury. Tenn. Code Ann.
8§ 39-13-204(1)(5). Torture involves the infliction of pain
by a perpetrator upon a victim It necessarily invol ves the
intent by the perpetrator to cause the victimto suffer
Suffering alone, regardless of its severity, does not
constitute torture. There is no evi dence that the defendant
had any purpose other than to kill the victim There is no
evi dence that the victi msuffered any “physi cal abuse beyond

that necessary to produce death.” The words of the nedical



exam ner belie any claimof torture - the victimwould feel
pressure on t he neck, experi ence a shortage of oxygen or
breath, and | apse into unconsciousness or sleep, and then
die. The mpjority finds nmental suffering. The only evidence
of mental suffering was the victinm s plea that he not be
killed. |If these facts support a finding of torture, then
torture i s present in every case of intentional killing
except where, as the prosecutor argued to the trial court in
this case, the victimw thout warning i s killed by a gunshot
to the back of the head. Unfortunately, the majority’s

decision will create that precedent.

The facts showing the nature of the crinme and the
character and history of the defendant do not establish this
first degree nmurder as bei ng anong the worst of the bad, or
this defendant as being one of those for whom the sent ence of

death is nost appropriate. Gregqg v. Georgia, 428 U. S. 153,

187-95, 96 S. . 2909, 2932-35 (1976).

The statute requires that the sent ence be based on
the nature of the crime as well as the character and
background of the defendant. The record establishes that the
defendant is capable of deadly viol ence. However, so far as
the record discloses, only those persons who were engaged

with the defendant in ill egal activity were in danger of



bei ng harmed by him This focused viol ence, which apparently
had its genesis in acts commtted against the defendant
during his childhood, does not constitute the public danger
agai nst which law abiding citizens have no realistic
protection. This nmurder, though bad, as all nmurders are, is

not anong the worst of the bad.

There was no neani ngful proportionality review by
the Gourt of Crimnal Appeals or this Court in this case.
The case dramatically denmonstrates that in the absence of a
structured review process there can be no neani ngful
determ nati on whether “the sent ence of death i s excessive or
di sproportionate to the penalty inposed in simlar cases,
considering both the nature of the crine and the defendant.”
Tenn. Code Ann. § 39-13-206(c)(1)(D). This essential and
significant part of capital jurisprudence was acconplished in
this case with conclusory statenents and citations to seven
cases in which the Court has affirmed the death sentence.
This does not acconplish the plain mandate of the statute,
whi ch contenplates a conparison with a universe of simlar
cases “consi dering both the nature of the crime and the

def endant . ”

O her states with statutes simlar to Tenn. Code

Ann. 8 39-13-206, notably Pennsylvania and North Carolina,



have devel oped a reasoned process for determ ning
proportionality, including the identification of a universe
or pool of cases for the purpose of conparison. The statutes
and decisions of the Suprenme Courts of North Carolina and

Pennsylvania were reviewed in State v. Brett, 892 P.2d 29

(Wash. 1995):°

Pennsyl vani a, for exanple, has a
proportionality statute which resenbles
our owmn. 42 Pa. Qons. Stat. Ann. 8§
9711(h)(3) (iii) (Supp. 1994). The
Pennsyl vani a Supreme Court exanines the
relative frequency of death sentences in
the pool of simlar cases it devel ops,
finding deat h sentences not
di sproporti onate where the vast majority
of defendants in simlar cases received
the death penalty. See, e.q.,
Commonweal th v. Smth, 511 Pa. 343, 513
A.2d 1371 (1986) (finding the death
penal ty not disproportionate where it was
i mposed in eight of nine simlar cases),
cert. denied, 480 U S. 951, 107 S. .
1617, 94 L. Ed. 2d 801 (1987);
Commonweal th v. Witney, 511 Pa. 232,
249-50, 512 A . 2d 1152 (1986) (finding the
death penalty not disproportionate where
it was inposed in the “overwhel m ng
majority” of simlar cases); Commonwealth
v. Pirela, 510 Pa. 43, 507 A.2d 23 (1986)
(finding the death penalty not
di sproportionate where it was inposed in
six of eight simlar cases); Commobnwealth
v. Morales, 508 Pa. 51, 494 A 2d 367
(1985) (finding the deat h penalty not
di sproportionate where inposed in seven
of seven simlar cases).

5The Washi ngt on, Pennsylvania, and North Carolina statutes, |ike
the Tennessee statute, require a review of whether the sentence is
“excessive” or “disproportionate” considering both the circumstances of
“the crime” and the character of “the defendant.”



North Carolina too has a statute
requiring proportionality review. Its
statute contains |anguage identical to
our own, insofar as it asks whether “the
sentence of death is excessive or
di sproportionate to the penalty inposed
imsimlar cases, considering both the
crime and the defendant.” N.C. GCen.
Stat. § 15A-2000(d)(2) (1994). In that
jurisdiction, the penalty of death is
consi dered disproportionate if it has
been inposed in less than half the
simlar cases. See, e.qg., State v.

Cumm ngs, 323 N.C. 181, 198, 372 S.E.2d
541 (1988) (finding the death penalty not
di sproportionate where it was inposed in
four of five other cases in which a

def endant was convi cted of a pri or
violent felony resulting in the victins
death), cert. granted and judgnent
vacated on other grounds, 494 U.S. 1021,
110 S. Ct. 1464, 108 L. Ed. 2d 602
(1990); State v. Benson, 323 N.C. 318,
328-29, 372 S. E.2d 517 (1988) (finding
the death penalty disproportionate where
it was inposed in only 4 of 51 robbery-
murder cases); State v. Stokes, 319 N.C
1, 22 n. 14, 352 S. E.2d 653 (1987)
(finding the death penalty

di sproportionate because the codefendant
received a life sentence and because
North Carolina juries have recommended
life inmprisonment in especially heinous
cases in 20 cases involving 24

def endants, while recommendi ng the death
penalty in 16 cases involving 17

def endants); State v. Rogers, 316 N.C.
203, 235, 341 S. E.2d 713 (1986) (finding
death penalty disproportionate for a

def endant found gui lty of shooting one
person and attenpting to shoot another,
where in the pool of simlar cases, the
death penalty was inmposed in 23, and life
sentences in 76), overruled on other
grounds by State v. Vandiver, 321 N.C.
570, 364 S.E 2d 373 (1988); State v.
Young, 312 N.C. 669, 325 S.E.2d 181
(1985) (finding the death penalty

di sproportionate where it was inposed in
5 of 28 robbery- nmurder cases in the pool

-10-



of simlar cases); State v. Bondurant,
309 N.C. 674, 693, 309 S.E.2d 170 (1983)
(finding the death penalty

di sproportionate where applied in 13 of
78 simlar cases).

Id. at 78-79 (Utter, J., dissenting).

A plurality in Brett, over a strenuous and well -
reasoned dissent, reaffirmed a process which, though
obviously superior to the procedure followed in Tennessee, a
federal court found, “did not fulfill the essential function
of ensuring the ‘even’ handed, rational, and consi st ent
i nposition of death sentences under Washington |aw.”

Harris v. Blodgett, 853 F. Supp. 1239, 1291 (WD. Wash

1994), aff’'d, 64 F.3d 1432 (9th Cir. 1995). The court held
that that failure was a violati on of the defendant’s due

process ri ghts under the federal constitution.

The only acknowl edgment by this Court that a
proportionality reviewis a part of the law in capital cases,
other than the conclusory recitati ons at the end of the
opinions, i s the adopti on of Rule 12 of the Rul es of the
Tennessee Supreme Court, which requires that the trial judge
inall first degree nmurder cases in which a sentence of life
i mprisonment or death is inmposed conplete and file a report

setting forth extensive information regardi ng the defendant,

-11-



the offense, the victim the defendant’s representation, and
the case. However, none of the information contai ned in the
report is used in naking the proportionality review In
fact, contrary to the statenent in the majority opinion, the
Rule 12 report i s never even filed in many cases i n which the
death penalty was inposed. That rule obviously contenplates
that the universe of cases to be used for conparison purposes
includes all cases in which the defendant was convicted of
first degree murder. Nevertheless, the “universe” of cases,
under the mpjority decision, are those cases in which the

deat h penalty has been i nposed.

Now that capital cases are reviewed first by the
Court of Qimnal Appeals,® the absence of a structured
revi ew process devel oped and articulated by this Gourt wll
all ow panel s of three judges, assenmbled on a rotating basis
froma court of 12 judges, to performthe required review on
what ever basis each of the various panels may deem
appropriate. Predictably, the results will not reflect a
State sentenci ng scheme whi ch provides a “meani ngful basis
for distinguishing the few cases in which [the death penalty]
is inposed fromthe many cases in which it is not.” Furman

v. Georgia, 408 U. S. 238, 313, 92 S. . 2726, 2764 (Wite,

J., concurring). In this regard, the adnonition of the

®Tenn. Code Ann. § 39-13-206(a)(1).
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district court in Harris v. Blodgett is noteworthy: “It is

necessary to due process that all participants in the

sentence review operate under the same rules so that the

nobl e purpose of a sentence review w !l be reliably and
constitutionally carried out.” 853 F. Supp. at 1291
For these reasons, | would reverse the sentence.
Rei d, J.
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