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OPI NI ON

REVERSED AND REMANDED Bl RCH, J.



We granted the application for review filed by David E
Walton, Jr., the defendant, in order to address i ssues pertinent to
t he sentences inposed. |In our review, however, we notice as plain
error the failure of the State to properly elect offenses,® which
resulted in violation of the defendant’s right to jury unanimty.
Accordingly, for the reasons outlined below, we reverse the
convictions and vacate the sentences inposed. The cause is
remanded to the trial court for further proceedi ngs consistent with

t hi s opi nion.

When A W,2 the victim was in Kkindergarten, the
def endant, her father, began sexually abusing her. Thi s abuse
occurred when the victimwas alone with the defendant while her
not her was at work, and according to the victim it happened “every
single day.” The victimdescribed four specific ways the defendant
abused her: (1) he nmade her lie on her back while he penetrated
her vagina with his penis; (2) he directed her to get down on her
hands and knees whil e he penetrated her anus with his penis; (3) he
| ai d down and directed her to get on top of hi mwhile he penetrated
her vagina with his penis; and (4) he “sucked” her “private part.”

She did not relate these incidents of abuse to any specific tinme

!Cstensibly, the State “elected” the offenses upon which to
proceed to verdict just prior to the court’s instructions to the
jury. However, as will be discussed, the State’s manner of el ecting
the offenses did not ensure jury unanimty.

’l't is the policy of this Court to protect the identity of
child sex abuse victins to the extent circunstances permt.
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nor did she state that they occurred in any particular order, i.e.,

“the first time, ny father made ne lie on ny back. . . .”

A physician who examned the victimtestified that her
hymen was intact. This finding, however, was consistent with oral
penetration or slight penetration by the tip of a finger or penis.
Accordi ng to the physician, the victimsaid the defendant attenpted
to have intercourse with her on four occasions, fondled her and
al so made her commit fellatio. The victimsaid that her uncle had

al so attenpted to have intercourse with her on one occasion.

Upon arrest, the defendant admitted having had “sexual
relations” with the victim He acknow edged that he had taken a
shower wth his daughter several nonths previously and had
ejacul ated. This was the last tinme he had “sexual relations” with
hi s daughter, he said. At trial, the defendant denied that he
penetrated or harnmed the victim He expl ai ned that when he gave a
statenent to officers, he believed that “sexual relations” included
his sexual thoughts or feelings. The defendant’s wife testified
that the victi mhad accused at | east one ot her individual of having

nmol est ed her.

At the close of the proof, the State elected to proceed
on one incident that occurred in January 1991 and one i nci dent that
occurred in July 1992. The jury convicted the defendant of two
counts of aggravated rape, two counts of aggravated sexual battery,

and two counts of incest.



As stated, although not raised as an issue by the
parties, the Court is profoundly troubled by the manner in which
the State elected the offenses. In general, this Court will not
consi der issues that are not raised by the parties; however, plain
error is an appropriate consideration for an appellate court

whet her properly assigned or not. State v. Qgle, 666 S. W2d 58, 60

(Tenn. 1984); see also State v. Hoyt, 928 S.W2d 935, 946 (Tenn.

Crim App. 1995). An error affecting “the substantial rights of an
accused may be noticed at any tinme . . . where necessary to do

substantial justice.” Tenn. R Crim P. 52(b).

The State el ected to proceed to verdict on a January 1991
I ncident and a July 1992 incident. In light of this election, the

trial court instructed the jury as foll ows:

You renenber that | want you to
render six separate verdicts wth
regard to each count contained in
the indictnent. The first three
counts of the indictnent allege
aggravated rape, aggravated sexua
battery, and incest, and the State
has to be specific in its pleading,
and that [the State] alleges a date
I n January of 1991.

Counts 4, 5, and 6, once agai n,
al l ege aggravated rape, aggravated
ki dnapping [sic, sexual battery],
and i ncest and that all eged i ncident
occurred in January of 1992 [sic,
July of 1992]. The State was
required to elect a specific
i nci dent, and those are the two that
it elected to present to you.



There are two specific incidents.
The first was in January of 1991
and the second one is in July of
1992, and those are the two specific
incidents that the State has el ected
to present to you.
In cases such as this one where the evidence suggests
that the defendant has commtted nany sexual offenses against a
victim the trial court nust require the State to elect the
particul ar of fenses for which convictions are sought in order to

ensure that the jury verdict is unaninous. State v. Shelton, 851

S.W2d 134, 137 (Tenn. 1993). This requirenent is “fundanental,
i medi ately touching the constitutional rights of an accused

.7 Burlison v. State, 501 S.W2d 801, 804 (Tenn. 1973). As

we stated in Shelton, “the purpose of election is to ensure that
each juror is considering the same occurrence. |f the prosecution
cannot identify an event for which to ask a conviction, then the
court cannot be assured of a unaninous decision.” Shelton, 851

S.W2d at 138.

Al t hough young children who are victins of child sexual
abuse nmay not be able to testify that abuse occurred on a specific

date, election in such cases may be satisfied by other neans:

If, for exanple, the evidence
i ndicates various types of abuse,
the prosecution nmy identify a
particular type of abuse and el ect
that offense. [Ctation omtted}.
Mor eover, when recal ling an assaul t,
a child may be able to describe
uni que surroundi ngs or circunstances
that help to identify an incident.
The child may be able to identify an
assaul t W th ref erence to a
neani ngful event in his or her life
such as the beginning of school, a




birthday, or a relative's visit.
Any description that wll identify
the prosecuted offense for the jury
is sufficient.

State v. Shelton, 851 S.W2d at 138 (enphasis added). Si mply

stated, the trial court nust “bear in mnd that the purpose of

election is to ensure that each juror is considering the sane

occurrence.” |d. See also Tidwell v. State, 922 S. W 2d 497 (Tenn.
1996) (“when . . . a jury is permtted to select for itself the
offense on which it wll convict, the court cannot be assured of

jury unamty.”); State v. Br own, 762 S.W2d 135 (Tenn.

1988)(failure to elect aggravated sexual battery offense was

reversible error.)

The el ection of incidents occurring in January 1991 and
July 1992, in light of the conplete absence of proof as to the
dates or even the order in which the abuse occurred, failed to
ensure that each juror considered the sane occurrence. The State
did not seek to narrow the nultiple incidents by asking the victim
to relate any of the incidents to a specific nonth, nenorable

occasion, or special event as required in Shelton, supra. The

State al so did not el ect which of the numerous types of sexual acts
it relied upon to establish the convictions. Rather, each juror
was | eft to choose i ndependently the act(s) of abuse upon which to
base a verdict. This is the “grab bag” result we condemed in

Tidwell v. State, 922 S.W2d 497, 501 (Tenn. 1996). W have no

means here by which we can be assured that each juror relied upon

t he sane evidence to convict the defendant. As we said in Shelton,

supra,



W appreciate the difficulties
involved in prosecuting cases of
sexual abuse agai nst smal | chil dren.
I n such cases, the rul es of evidence
and the rul es of procedure have been
rel axed to sone ext ent to
accommodate very young W tnesses.
Nevert hel ess, the constitutiona
protections guaranteed a crimna
def endant, who is presuned by the

law to be innocent wuntil proven
gui l ty, cannot be suspended
al t oget her because of the victinis
age or relative inability to
testify. |In cases such as this one,
the state nust either limt the

testinony of prosecuting wtnesses

to a single event, or prepare the

case so that an el ecti on can be nade

before the matter is submtted to

the jury to decide.
851 S.w2d at 139. Thus, under the authority of Tidwell and
Shelton, we reverse the defendant’s convictions and remand for a

new trial.?3

Al t hough we need not, we el ect to address two significant
sentencing issues in an effort to provide guidance to the tria

court upon retrial. At the outset, we note that there was no

3n conjunction with the State’'s failure to nmake a precise
el ection of offenses, we also observe that the State relied on a
single incident to establish the aggravated rape, aggravated sexual
battery, and incest convictions in counts one, twd, and three of
the indictnent, and a second incident to establish the sane three
convictions in counts four, five, and six of the indictnent.
Al t hough this Court has said that aggravated rape and i ncest nay be
based on a single act, State v. Brittman, 639 S.W2d 652 (Tenn
1982), the question of whether aggravated rape and aggravated
sexual battery convictions may be based on a single act raises
obvi ous doubl e jeopardy inplications. See State v. Denton, 938
S.W2d 373 (Tenn. 1996). On renmand, the State’s el ection should
indicate with nore precision exactly what incidents it relies upon
to establish each conviction.




evi dence introduced at the sentencing hearing by either the State
or the defendant. Al though the trial court refers to a
presentencing report, no such report was included in the record on
appeal. Because the trial court did not place in the record the
findings of fact relied upon for the sentencing decisions, those
deci sions cone to us wthout the presunption of correctness; our

reviewis, therefore, de novo. State v. Jones, 883 S.W2d 597, 600

(Tenn. 1994).

The first 1issue concerns the applicability of the
“particul arly vul nerabl e” enhancenent factor. Tenn. Code Ann. 8§
40-35-114(4). The trial court inposed the maxi mumsentence on each
convi cti on: twenty-five years on each of the aggravated rape
convictions, twelve years on each of the aggravated sexual battery
convictions, and six years on each of the incest convictions. The
justification for these sentences was stated by the court as

foll ows:

I find there to be absolutely no
mtigating factors what soever and |
find there to be three statutory
aggravating factors, those being
stated in Tennessee Code Annot ated
40- 35- 114, Sub 4, Sub 7 and Sub 15.
Sub 4 states that the victimof the
of fense was particularly vul nerable
because of her age. Sub 7 states
that the offense i nvol ved the victim
and was conmmitted to gratify the
defendant's desire for pleasure or
excitement and Sub 15, the def endant
abused a position of private trust
in this case for the fulfillnment of
this of fense.

In inposing sentence, the trial court nust first

determ ne the appropri ate range of puni shnment based on the severity



of the offense and the defendant’s prior crimnal history. Tenn.
Code Ann. 88 40-35-105 to -109 (1990 & Supp. 1996). Once this is
done, the mninmm sentence within that range is the presunptive
sentence. Tenn. Code Ann. 8 40-35-210(c)(1990). |If enhancing or
mtigating factors are present, the trial court shall enhance the
sentence fromthe m nimumas appropriate for the enhancing factors
and then reduce the sentence as appropriate for the mtigating

factors. Tenn. Code Ann. 8 40-35-210(e)(1990).

Tennessee Code Annotated 8§ 40-35-114 |ists twenty-one
separate factors that may be considered to enhance a defendant's
sentence if “appropriate for the offense” and “if not thenselves
essential elenents of the offense as charged in the indictnent.”
Tenn. Code Ann. 8§ 40-35-114 (Supp. 1996). Subsection (4) provides
for enhancenent where “[a] victimof the offense was particularly
vul nerabl e because of age or physical or nental disability. ”
Tenn. Code Ann. 8§ 40-35-114(4)(Supp. 1996). A determ nation of

whet her a particular enhancing factor applies nmust be made on a

case- by-case basis.

The | egislature has chosen to classify sexual offenses
per petrated against children, i.e., under thirteen years of age, as
“aggravated” crines. See, Tenn. Code Ann. 88 39-13-305 (especially
aggravat ed ki dnapping), 39-13-502 (aggravated rape), 39-13-504
(aggravated sexual battery), 39-13-522 (rape of a child). 1In so
doi ng, the |l egislature has determ ned that an of f ender who sexual |y
abuses a child is nore cul pable than an of fender who commts the

same act against an adult. And for this greater culpability, the



of fender faces an increased penalty. The age of the child is thus
an essential elenent of these offenses. However, age, as an
essential elenent of the of fense, does not preclude application of
the “particularly vul nerable” enhancement factor. This is true
because the factor applies only because a victimis “particularly
vul nerabl e,” not because the victim is a certain age: “t he
rel evant inquiry is not sinply whether the victimis under the age

of thirteen, but instead whether the victim was particularly

vul nerabl e because of age or physical or nental disability.” State

v. Adans, 864 S.W2d 31, 35 (Tenn. 1993) (enphasis in the original).

In Adans, we st ated:

W are of the opinion that the
vul nerability enhancenent relates
nore to the natural physical and
mental limtations of the victim
than nerely to the victims age
: The factor can be used in
an aggravated rape case if the
ci rcunst ances show that the victim
because of his [or her] age or
physi cal or nmental condition, was in

fact “particularly vul nerabl e,”
i.e., i ncapabl e of resisting,
sunmoni ng hel p, or testifying

agai nst the perpetrator. This is a
factual issue to be resolved by the
trier of fact on a case by case
basis. The State bears the burden
of proving the victims limtations
rendering him or her particularly
vul ner abl e.

“Recently in State v. Kissinger, we stated that “the factor
may be used to enhance sentences when a victims natural physical
and nental limtations render the victimparticularly vul nerable
for his or her age. . . .7 922 S.W2d 482, 487 (Tenn.
1996) (enphasi s added). The use of the word “for” was inadvertent,
and we did not intend to inply that the standard was a relative
one, i.e., that the State had to prove that a particular victi mwas
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W recently reiterated that the victinms age does not

al one justify application of this enhancing factor:

Although it is not difficult to
i magi ne cases in which the victims
age, whet her very young or very ol d,
may seem to equat e with
vul nerability, we chose in Adans not
to presune such a conclusion in any
case. Moreover, because Tenn. Code
Ann. 8 40-35-114(4) does not speak
to specific ages, but rather to
vul nerability, we could not create a
bright-1ine rule.

State v. Poole, 945 S.W2d 93, 96 (Tenn. 1997)(footnote omitted).

Upon remand, in determning whether the State has established
applicability of this enhancenent factor, the trial court should
consider (1) whether the victim because of age or nental or
physi cal attributes, was particularly unable to resist the crineg,
summon hel p, or testify at a later date; (2) whether victinis age
(extrenmely old or extrenmely young) is entitled to additional
wei ght; and (3) whether the vulnerability of the victim nmade the
victimnore of atarget for the offense or, conversely, whether the
offense was commtted in such a manner as to render the

vul nerability of the victimirrelevant. |d. at 96-97.

The second issue concerns the enhancenent of the
def endant’ s sentence because the offense “was commtted to gratify

the defendant's desire for pleasure or excitenent.” Tenn. Code

nore vul nerable than another victim of the same age would have
been.
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Ann. 8 40-35-114(7). MValton nmaintains that it is irrational to
| npose greater puni shnment on a defendant who commts a sex offense
out of perverted sexual desires than on one who commts the sane
of fense as an act of brutality. As the defendant states the issue:
“Whi ch defendant is the nost cul pable? The defendant who suffers
froman inability to control his sexual desires or the defendant
who rapes sinply to abuse anot her human bei ng?” He argues that the
| egislature did not intend to equate a desire for sexua

gratification with a “desire for pleasure or excitenent.”

It is the prerogative of the | egislature to determ ne the

bounds of punishnent for crimnal offenses. State v. Harris, 844

S.W2d 601, 602 (Tenn. 1992). Before enactnent of the Sentencing
Ref orm Act of 1989, this factor was enunerated in Tenn. Code Ann.
8§ 40-35-111(7). It was routinely applied in sexual assault cases.?®
Had the |l egislature desired to elimnate application of this factor
to crinmes notivated by sexual desire, presumably it woul d have done
so in the Crimnal Sentencing Reform Act of 1989. The defendant
admtted that in conmtting these offenses he was notivated by a
desire for sexual pleasure; therefore, the enhancenent factor

applies.®

°See State v. Morris, 750 S.W2d 746, 750 (Tenn. Crim App
1987); State v. Schaaf, 727 S.W2d 255, 259 (Tenn. Crim App.
1986); State v. Elder, 697 S.W2d 359, 361 (Tenn. Crim App. 1985).

*W& note, however, that this enhancenent factor nmay not be
applied to the offense of sexual battery or aggravated sexual
battery. See State v. Kissinger, 922 S.W2d 482, 489 (Tenn. 1996).
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Accordi ngly, we reverse the convictions and vacate the
sentences thereupon inposed. W renmand this cause to the trial
court for the conduct of proceedi ngs consistent with this opinion.

Costs are assessed to the appell ee.

ADCLPHO A. BIRCH, JR, Justice

CONCUR:
Ander son, C.J.
Drowota, Reid, JJ.
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