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REMANDED RUSSELL, SP. J.

Thi s appeal in a workers' conpensati on case has been referred
to the Special Wrkers' Conpensation Appeal s Panel of the Suprene
Court in accordance wi th Tennessee Code Annot ated Secti on 50-6-225
(e)(3) for hearing and reporting to the Suprenme Court of findings

of fact and concl usi ons of | aw.

This case involves an enployee, Anne Crossett, who was
di agnosed with bilateral carpal tunnel syndrone. She commenced
wor k for Faultl ess Caster Division of Babcock I ndustries on August
14, 1995 and reported nunbness in both of her hands on August 26,
1995, while working on a hand riveter. The last date that she

wor ked at Faul t|l ess was January 30, 1996.

Causation was a serious issue upon the trial, as was the
extent of her inmpairment. She testified that she was unable to
performsinple functions such as brushing her teeth or eating with

her hands due to the carpal tunnel condition.

The trial judge entered judgnment on Novenber 4, 1996,
awar di ng her conpensati on based upon 35%vocati onal disability to
each arm Notice of Appeal was filed on Novenber 6, 1996. On
Decenber 30, 1996, the appellants filed a notion for an order of
remand for consideration of a Rule 60.02 notion to alter the
judgment for alleged perjury and fraud. Vi deotape surveillance of

the appellee on Decenber 6, 1996, purports to reflect her



performng activities dramatically in excess of what she testified
that she could do. A per curiamorder of this court entered on
January 31, 1997, denied the notion; but expressly allowed the

i ssue to be raised before this panel.

Qur review of this record reflects that the credibility of
Ms. Crossett is central to the disputed issues of causation and
extent of disability. The trial court, inrendering its judgnent,
di d not have the benefit of the evidence submitted with the notion
to remand.
3

This court, in the case of Spence v. Allstate Ins. Co., 883

SSW 2d 586 (Tenn 1994), addressed the jurisdictional and
procedural questions presented by this notion to remand. Initia
jurisdiction is exclusively in this court. Qur function at this
point is to determ ne whether or not a remand i s appropriate. The
Spence court directed:

Therefore, we hold that a trial court has no
jurisdiction to consider a Rule 60.02 notion
during the pendency of an appeal. |If a party
wishes to seek relief from the judgnent
during the pendency of an appeal, he should
apply to the appellate court for an order of
r emand. W stress that because the trial
court wll nost Ilikely be in a better
position to quickly assess the nerits of such
a notion, |eave should be freely granted by
the appellate court if the nobtion is not
frivolous on its face.

We have carefully reviewed the trial evidence, and the
vi deot ape whi ch purports to showthe post-trial activities of the
i njured enpl oyee. The notionis certainly not frivol ous. Wether
or not it is credible evidence of perjury and/or fraud is

initially for the learned trial judge to determ ne.



We remand the case for a hearing upon the Rule 60.02 notion.

Costs on this appeal are assessed to the appellants.

WLLIAM S. RUSSELL, SPECI AL JUDGE

CONCUR:

LYLE REI D, ASSCOCI ATE JUSTI CE

JOSEPH C. LOSER, JR., SPECI AL JUDGE
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