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OPINION

FACTS

Inthelate evening hoursof April 1, 1996, Elton and Christine Maupinswerelounging inthe
bedroom of their home when they heard people running down the hallway. Mr. Maupins jumped
up, closed the bedroom door and instructed hiswifeto call thepolice. Instead, Mrs. Maupinsdialed
the operator, but before she had an gpportunity to speak with the operator, gunshots were fired
through the bedroom door, striking Mr. Maupinsin the chest. The door opened, and two men clad
in dark clothing pushed inside, demanding money from the victims. Mr. Maupins informed the
intruders that they had no money in the house and hethen fell silent.

Mrs. Maupinsdescribed theintrudersat trial. Shetestified that “Intruder Number One” was
wearing a blue jacket and dark pants, a black or navy baseball cap, and black gloves. “Intruder
Number Two” wore a dark blue and green sweatshirt with a hood and surgical goves. Intruder
Number One carried a handgun, and Intruder Number Two carried a shotgun.  Although the
intruders wore bandanas ecross their faces, Mrs. Maupins testified that she coud see both
individuals' eyes.

The perpetrators began searching the drawers in the Maupins' bedroom for money and
pushed the mattress from the bed. When they could not locate any money, Intruder Number One
pulled a trunk from the closet and attempted to open it. The trunk would not open, so Intruder
Number Two directed Mrs Maupinsto the kitchen at gunpoint tofind ahammer. Asthey walked
to the kitchen, Mrs. Maupins observed athird man standing in her living room. According to Mrs.
Maupins, Intruder Number Three was shorter than the other two men and was dressed in black
clothing, a ski mask and surgical gloves. While Mrs. Maupins searched for the hammer in the
kitchen, afourth man walked through the back door. Mrs. Maupi nsdescribed thisman as “husky”
and bigger than therest. Although Intruder Number Four was not wearing a mask, Mrs. Maupins
was unable to see hisface.

Intruder Number Two led hea back into her bedroom where her husband’ sbody remained in
the doorway. Intruder Number One had shot the lock off of the trunk and off of a safe, but did not
find any money. Intruder Number One then called someone on the telephone, complaining to the
person on the other end that there was no money in the Maupins home. When he finished his
telephone call, Intruder Number One snatched the cord from the tel ephone and tied Mrs. Maupins
hands with the cord. Intruder Number One threatened to kill Mrs. Maupinsif she identified any of
the men, and then they left through the back door.

Mrs. Maupinstestified at trial that theintrudersleft with approximately $70, which wastaken
from her purse and her hushand’ s pockets. Mr. Maupins died as aresult of the gunshot wound to
his chest.

The next day, adetective with thepolice department showed Mrs. Maupins a photo arrayin
the hope that she might identify the perpetrators of the crime. Although she was not certain, she
indicated that the appellant, whose picturewasinthearray, appeared to be one of theintruders. Mrs.
Maupins testified that shewas afraid to identify anyone the day after theincident, but tentaively
identified the appellant’ s photo because she recognized his eyes.
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Attrial, Mrs. Maupinspositivelyidentified theappellant asIntruder Number One. Shestated
that she had the most contact with Intruder Number One and was &ble to view him from a close
distance. Shefurther testified that, at one point during theincident, Intruder Number Onée s hat fell
off of hishead, and when she reached to hand the hat to him, she was ableto catch aglimpse of him.
Mrs. Maupins stated that she was certain that the appellant was Intruder Number One because his
eyeswere very familiar to her.

The state presented evidence at trial of the appellant’s presence near the victims' home on
the evening of April 1. Dwight Chambers, the brother of the victim, testified that at approximatdy
6:30 p.m., he gave the appellant a ride to Jack’s Market, which is within two (2) blocks of the
Maupins home. In addition, Reba Holmes stated that she observed the appellant walking toward
the Maupins home with two (2) other men approximately fifteen (15) minutes prior to therobbery.

The appellant presented an alibi defense at trial. Samuel Douglas, afriend of the appellant,
testified that he and the appellant habitually socialized on the first of every month. He stated that
the appellant received an SSI check onthefirst of the month, and they typically used the money to
purchaseal cohol and/or drugs. Douglastestified that on April 1, the appellant was at his(Douglas')
home until 4:00 p.m., left, then returned at approximately 9:00 p.m. Douglas stated that the
appellant did not leaveuntil 2: 00 am. onthefollowi ngmorning. Although Douglaswascertain that
hewaswith the appellant on April 1, he could not testify asto which day of the week the eventstook
place. Additionally, Douglas could not distinguish the eventson April 1 framthe eventson thefirst
of any other month.

The jury found the appellant guilty of one (1) count of first degree felony murder,* one (1)
count of especially aggravated kidnapping, one (1) count of aggravated robbery and one (1) count
of aggravated burglary. Thetrial court sentenced the appdlant asaRangel offender to consecutive
terms of life for murder, twenty-five (25) years for especially aggravated kidnapping, twelve (12)
yearsfor aggravatedrobbery and six (6) yearsfor aggravaed burglary. From these convictions, the
appellant now brings this appeal .

PRIOR INCONSISTENT STATEMENT

In hisfirst issue, the appellant contends that the trial court erred in failing to allow him to
impeach Christine Maupinswith extrinsic evidence of aprior inconsistent statement. The appellant
attempted to introduce testimony that Mrs. Maupins previously stated to her mother-in-law that she
could not identify any of the intruders in her home. Although the gppellant acknowledges that a
proper foundation for such extrinsic evidence was not laid, he argues that, because identity was a
material issue at trial, the “interests of judice’ required the admission of such testimony.
Additi onally, the appellant allegesthat thetrid court erred infailing to allow himtore-call Christine
Maupinsto lay a proper foundation for the prior i ncons stent statement testimony.

During cross-examination of Christine Maupins, defense counsel inquired whether Mrs.
Maupins*had quite afew opportunitiesto talk to [her] mother-in-law about what had taken place,”

' The appellant was also charged with premeditated first degree murder. The jury returned
aguilty verdict on the lesser offense of second degree murder, and thetrial court merged the second
degree murder conviction into the first degree felony murder conviction.
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and Mrs. Maupins responded that she had. Subseguently, the appellant attempted to call Mrs.
Maupins mother-in-law, Loistine Jackson, to testify as to the substance of her conversations with
Mrs. Maupinsregarding thenight of April 1. Specifically, counsel proposedtocall Jacksonto testify
that Mrs. Maupins previously stated that she could not see thefaces of any of theintrudersand, thus,
could not identify any of them. The state objected to such testimony on the grounds that defense
counsel had not laid a proper foundation for extrinsic evidence of a prior inconsistent statement
under Rule 613(b) of the Tennessee Rules of Evidence. The trial court agreed and further
determined that, because defense counsel effectively aoss-examined the victim regarding her
inability to positively identify the intrudersfollowingthe incident, Jackson’ stestimony would have
been cumulative. Asareault, the trid court excluded Jackson's testimony.

Rule 613(b) of the Tennessee Rules of Evidence provides, in pertinent part, “[e]xtrinsic
evidence of a prior inconsistent statement by a witness is not admissible unless the witness is
afforded an opportunity to explain or deny the same and the opposite partyisafforded an opportunity
to interrogate the witness thereon, or the interests of justice otherwise require.” Thus, the
admissibility of extrinsic evidence of aprior inconsistent statement i s contingent upon “whether the
witness admits or denies having made the prior incongstent statement,” and such evidence is
inadmissible unless the witness either denies or equivocaes asto having made the statement. State
v. Martin, 964 SW.2d 564, 567 (Tenn. 1998).

Inthe present case, athough defense counsel questioned Mrs. Maupinsasto whether shehad
“guiteafew opportunities’ to speak with Jackson about the offenses committed on April 1, counsel
never asked Mrs. Maupins about any specific statements she might have madeto her mother-in-law.
Nor was Mrs. Maupins afforded the opportunity to explain the alleged prior inconsistent statement.
Therefore, counsel failed to lay a proper foundation to introduce extrinsic evidence of a prior
inconsistent statement, and the trid court properly excluded the testimony on this basis.

Despite the lack of a proper foundation the appellant insists that the “interests of justice”
require admission of the testimony. See Tenn. R. Evid. 613(b). He further maintains that the trial
court erred in finding that Jackson’ s testimony would have been cumulative. Although not raised
by either party, this Court notes that the appellant failed to present an offer of proof asto Jackson’s
proposed testimony. In order for an appellate court to rule upon an issue predicated upon the
exclusion of witnesstestimony, theevidence excluded must appear in therecord inthe form of an
offer of proof. Tenn. R. Evid. 103(a)(2); Statev. Goad, 707 S.W.2d 846, 852-53 (Tenn. 1986); State
V. Robinson, 971 SW.2d 30, 40 (Tenn. Crim. App. 1997). If the proposed testimony is absent from
therecord, this Court isprecluded from considering theissue. Statev. Robinson, 971 S.W.2d at 40.

Although the trial court based its determination that Jackson’s testimony would be
cumulative on counsel’ s stataments regarding the proposed testimony, statements made by counsel
during ahearing do not constitute evidence. Statev. Dykes, 803 S.W.2d 250, 255 (Tenn. Crim. App.
1990). Additionally, thetria court gave the appellant the opportunity to present an offer of proof
for the record, but the appellant failed to do so. The appellant’ s failure to present an offer of proof
becomesespecially significantinthiscaseinthat Mrs. Maupinswas never questioned regarding any
statements made to Jackson. Thus, this Court is unable to determine whether theprior statements
were, infact, inconsistent with Mrs. Maupins' trial testimony. Thefailuretomake an offer of proof,
therefore, precludes full appellate review of thisissue.

Findly, the appellant claims that the trial court erred in faling to allow him to re-cdl
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Christine Maupinsto properly lay afoundation for theextrinsic evidence. Thedecisiontoallow the
re-call of awitnessrestswithinthetrial court’ sdiscretion. Statev. Caughron, 855 S.W.2d 526, 539
(Tenn. 1993). Defense counsel acknowledgedat trial that shewas aware of Mrs. Maupins' allegedly
inconsistent statements prior to her testifying. Thus, the defense had ample opportunity to question
Mrs. Maupins during cross-examination about her prior statements, but did not. Moreover, because
the appellant failed to present an offer of proof as to the allegedly inconsistent statement, the
appellant cannot demonstrate how he was prejudiced by the tria court’s unfavorable ruling.
Therefore, we conclude that the trial court did not abuse its discretion in refusing to allow the
appellant to re-call Mrs. Maupins.

Thisissue is without merit.

SUFFICIENCY OF THE EVIDENCE

In hisfinal issue, the appellant challenges the sufficiency of the conviding evidence. The
appellant asserts that the evidence was insufficient to establish hisidentity as a perpetrator of the
crimes committed in light of the various disarepancies in the evidence presanted at trial.
Specifically, he arguesthat his physical description does not fit any of the victim’s descriptions of
the intruders in her home. Secondly, he contends that even though Mrs. Maupins positively
identified him at trial, she was not able to identify him from a photographic lineup. Finally, he
claims that the evidence is insuffident because he presented evidence of an alibi at trial.

When an appellant challenges the sufficiency of the evidence, this Court does not reweigh
or reevaluate the evidence. State v. Cabbage, 571 S.W.2d 832, 835 (Tenn. 1978). A jury verdict
approved by thetrial judge accredits the state’s witnesses and resolves all conflictsin favor of the
state. Statev. Bigbee, 885 S.W.2d 797, 803 (Tenn. 1994); Statev. Harris, 839 S.W.2d 54, 75 (Tenn.
1992). On appedl, the state is entitled to the strongest legitimate view of the evidence and all
legitimate or reasonable inferences which may be dravn therefrom. Bigbee, 885 S\W.2d at 803;
Harris 839 SW.2d at 75. ThisCourt will not disturb averdict of guilt dueto the sufficiency of the
evidence unlessthe defendant demonstrates that the facts contained in the record and the inferences
which may be drawn therefrom are insufficient, as amatter of law, for arational trier of fact to find
the accused guilty beyondareasonable doubt. Statev. Brewer, 932 SW.2d 1, 19 (Tenn. Crim. App.
1996). Accordingly, itisthe appellate court’ sduty to affirmthe conviction if the evidence, viewed
under these standards, was sufficient for any rational trier of fact to havefound the essential elements
of the offense beyond areasonabledoubt. Tenn. R. App. P. 13(e); Statev. Cazes, 875 SW.2d 253,
259 (Tenn. 1994).

Attrial, Mrs. Maupinsdescribed Intruder Number Oneasapproximately 57" t05'9" inheight
with amedium build. However, she acknowledged that her testimony regarding the perpetrator’s
height was merely a guess. She stated, “by me bang so short, you know, everybody seemstall, you
know. | know they was tall mens [sic].”> The appellant presented testimony that he measures
approximately 6'4" in height.

Mrs. Maupins positively identified the appellant at trial as Intruder Number One. She
testified that, among all of theintruders, she had themost contact with I ntruder Number Oneand was

% The victim testified that she is approximately 51" in height.
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ableto view himfrom aclosedistance. She stated that, even though hisface was covered, she could
seelIntruder Number One' seyes. Shefurther testified that, at one point during theincident, Intruder
Number One’s hat fell off of his head, and when she reached to hand the hat to him, she was able
to catch a better glimpse of him.

Mrs. Maupinsadmitted that she was unable to make apositiveidentification of the appellant
in the photographic lineup on the day following her husband’ s murder. She explained that she was
apprehensive about making an identification as a result of the perpetrators’ threats to kill her.
However, she informed the police that the photo depicting the appellant appeared to be one of the
perpetrators because she recognized the appellant’s eyes.

Samuel Douglas testified that he and the appellant socialized on the afternoon and evening
of April 1. He stated that on that day, he was with the appellant at his home until 4:00 p.m.. The
appellant left and then returned at approximately 9:00 p.m. According toDouglas, the appellant did
not leave until 2:00 am. on the following morning. Although he was certain that he was with the
appellant on April 1, Douglas did not know on which day of the week the events took place.
Additi onally, he could not distinguish the events on April 1 from the eventson thefirst of any other
month.

The determination of the weight and credibility of the testimony of witnesses and
reconciliation of conflictsin that testimony are matters entrusted exclusively to thetrier of fact, not
this Court. Statev. Sheffield, 676 S.W.2d 542, 547 (Tenn. 1984); Byrgev. State, 575 S.W.2d 292,
295 (Tenn. Crim. App. 1978). Likeany other fact at trial, an dibi defense presents an issue of fact
determinableby thejury. Smithv. State, 566 S.W.2d 553, 556 (Tenn. Crim. App. 1978). Likewise,
the identification of a defendant as the person who committed the offense is a question of fact for
the jury to determine. State v. Strickland, 885 SW.2d 85, 87 (Tenn. Crim. App. 1993); State v.
Phillips, 728 SW.2d 21, 25 (Tenn. Crim. App. 1986). Thetestimony of the victim identifying the
defendant as the perpetraor of the crime is sufficient, in and of itself, to support a conviction.
Strickland, 885 S.W.2d at 87.

Thevictim positively identified the appellant as one of theintrudersin her home on the night
of April 1. Despite the various conflicts within the proof at trial, the jury chose to resolve those
conflictsinfavor of the state’ switnesses. Furthermore, even though the appellant presented an dibi
defense, thejury wasfreeto reject that defense. On appeal, this Court cannot reassess or reeval uate
the evidence or overturn the jury’ sdetermination on issues of fact. State v. Cabbage, 571 S.\W.2d
at 835. The evidence presented at trial was sufficient to establish the appellant’ s identity as one of
the perpetrators of the present offenses.

Thisissue has no merit.

CONCLUSION

After a thorough review of the record before this Court, we conclude that there is no
reversible error. Accordingly, the judgment of thetrial court is affirmed.



