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OPINION

In indictment No. 98-1204, the Wilson County Grand Jury charged the defendant with two
countsof aggravated assault and attempted murder first degree of Brian Potts (“thevictim”), on June
8, 1998. In indictment No. 98-2253, A, B, and C, the Wilson County Grand Jury accused the
defendant of aggravated burglary of the habitation of Linda Slaughter, vandalism by damaging the
contentsof the habitation of Linda Slaughter, and resisting arrest on September 12, 1998. OnMarch
31, 1999, the defendant entered open ended pleas of guilty to aggravated assault, vandalism over the
value of onethousand dollars ($1,000), and resisting arrest. Aspart of the pleaagreement, the State
would enter anolle prosequi to the charges of attempted murder first degree, aggravated burglary,
and possession of aSchedule | controlled substance. As to the facts surrounding the offenses, the



State advised the trial ocourt that the defendant was in the home of the victim on June 8, 1998. The
defendant placed apool ball in asock and struck the victim in the head, causing him serious bodily
injuries, including a skull fracture, black eyes, a swollen cheek, scratches and cuts to his shoulder,
and abroken ring finger onthe victim'sleft hand. Asto the vandalism, the State advised the Court
that the defendant was in a highly intoxicated state from alcohol or drugs when he broke into the
home of Linda Slaughter and caused over one thousand dollars ($1,000) in damage.

SENTENCING HEARING

Ronald Joines, a probation officer, testified that he talked to the seventen-year-old victim,
whose version of the assault was consistent with that of the defendant. Joines testified that the
victimincurred over twenty thousand dollars ($20,000) in medical bills, and lost five (5) months of
employment from hisinjuriesasaresult of the attack. Joines stated that the defendant told him that
hethought the victim had stolen hiswallet, but later realized that he had |eft hiswallet at thevictim's
home. Joines stated that three (3) months after the assault of Potts, the defendant burst into thehome
of Linda Slaughter (“owner”), who shot the defendant when he came back and tried to break in her
front door. The owner did not know the defendant. Damage to the owner's home totaled
approximately three thousand two hundred six dollars and seven cents ($3,206.07). The defendant
told Joines that he had several drug charges and has used marijuana, LSD, Valium, Zanax, and
various pills. Asto the vandalism charge, the defendant could not recall if he was on drugs at the
time. Joines stated that when the defendant was arrested for vanddism, he had LSD in his
possession.

Joines advised the trial court that in 1998, the defendant was arrested for possession of a
weapon with intent to go armed. He received a ten-dollar ($10) fine and thirty (30) days
incarceration with fifteen (15) days suspended. As a juvenile, the defendant was charged with
possession of aweapon, but this offense was dismissed on November 21, 1995. The defendant was
instead found guilty of possession of marijuanaand truancy and was transferred to the Department
of Y outh Services. Joinestestified that the defendant obtained a GED at L ebanon High School and
worked for Rich’s Electric Service. In cross-examination, Joines corrected histestimony about the
defendant being committed to the Department of Y outh Services by stating that the defendant was
put with the Department of Human Servicesfor psychological treatment. Thedefendant’ splacement
withthe Department of Human Serviceswasnot for criminal acts. Joinestestified that the defendant
did not violate any conditions of probation as ajuvenile.

LindaSlaughter (“ownea™), testified that it would cost threethousand one hundred and thirty-
onedollars ($3,131) to repair her home. She stated that she had never seen the defendant beforehe
forced hisway into her home. The pre-sentence report established that the owner wassitting on the
couch at her home when the defendant broke through her back door and ran through her houseto the
front door. The defendant then turned around and ran out the back door. Hesubsequently tried to
break in the front door, when Mrs. Slaughter grabbed a .25 cdiber handgun and shot through the
door, striking the defendant in the left inner thigh. During the arrest, the defendant made several
attempts to flee. He became so aggressive that the deputies placed leg shackles on him. The



defendant’s pupils were enlarged and unresponsive to light. Deputies found a folded piece of
aluminum foil with a reddish-brown substance in the defendant’ s possession.

Heather Potts, mother of victim Brian Potts, testified that their medical bill sexceeded twenty
thousand dollars ($20,000). She stated that she knew nothing about the defendant’ s wallet.

SaraRussell, the defendant's grandmother, testified that her grandson haslived with her and
his grandfather off and on. She described the defendant as akind, gentle, sweet person. She stated
her belief that his crimes were totally out of character. Although her grandson had statedin apre-
sentence report that his childhood had been normal, thiswas not true. The grandmother stated that
the defendant’s father and mother were divorced, and her son’s second wife had a nervous
breakdown. She described her grandson as very remorseful for what he had done. She stated that
the defendant has warked steadily so hecould go to college. Mrs. Russl| testified that she did not
know her grandson had used drugs, but that he was not living with them when these offenses
occurred.

Paul Markahn testified that he has known the defendant for about nine (9) years. The
defendant had been a friend of Mr. Markahn' s sons since the sixth (6™) grade. At the time of the
offenses, the defendant wasliving with Mr. Markahn off and on. He did not consider the defendant
to beaviolent person and stated that the defendant coud live with him if given probation. In cross-
examination, Mr. Markahn stated that, years ago, the defendant had spoken of violent feelings, but
that he had never seen the defendant take action on those feelings.

Arlene Markahn testified that she has known the defendant since he was in the sixth (6™)
grade with her two sons. She stated that the defendant was very kind, very respectful, and like a
brother to her sons. Shetestifiedthat she and her husband were separated at the timeof the criminal
offenses.

Douglas Russell, the defendant's father, testified that the defendant’s home life was not
normal. He stated that he and his wife divorced when the defendant wasfour and one-half (4-1/2)
yearsold. The mother moved away to Florida and had very little contact with the defendant. Mr.
Russel| testified that he remarried when the defendant was nine (9) years old. After six months of
marriage, his second wife had a breakdown and devel oped severe mental problems. At agetwelve
(12), the defendant’ s girlfriend had taken a large amount of pillsin an attempt to commit suicide.
Asaresult, the defendant drank some of hisfather’ sturpentine. Asfor thejuvenile weapon charge
Mr. Russell testified that his son had a pocket knife in his jacket, which was found at school. The
knife had been given to the defendant asagift by Mr. Potts.! He stated that the defendant wasin the
tenth (10™) grade at the time and was placed on probation under house arrest. Mr. Russell testified
that heworked twelve (12) hoursaday, asituation which left the defendant home alone. Thishome
restriction began to bother the defendant. Mr. Russell stated that his son wastalking to afriend on
the phone when the friend suggested to the defendant that if he said he would hurt somebody, they

1. . . . .
Itisunclear from the record whether this“Mr. Potts” was the victim of the assault, Brian Potts, or his father.
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would put him in an institution where other people would be around all thetime He stated that his
son was sent to aningtitution for thirty (30) days and then returned home. Mr. Russell testified that
his son’ s violent actions were totally out of character. Asto the missing wallet, he stated that the
police would not do anything about it, so his son took matters into his own hands Mr. Russell
testified that he did not know that his son used drugs.

Sergeant Eddie Fitzpatrick of the Wilson County Sheriff Department, testified that the
defendant had been in custody since September 13, 1998. The defendant had no write-ups or
violations of rules or regulations and never complained.

The defendant elected not to testify, but the pre-sentence report, marked as an exhibit to the
hearing, contains the defendant’s version of the offenses. “My veasion of what | have done is
unexplainableand [i]nexcusable. | gravely regret what | havedone.” Inimposing sentences of five
(5) yearsfor aggravated assault, four (4) years for vandalism, and eleven (11) months and twenty-
nine (29) days for resisting arrest, to be served concurrently, the trial court found six (6)
enhancement factors and no mitigating factors. Based upon the pre-sentence report, the victim
impact statements, and the record, the trial court found the defendant to be a dangerous person for
anumber of years. Thetrial court denied split confinement as an alternative, because the defendant
would be back out into society too soon.

LEGAL ANALYSIS

The defendant asserts that the trial court erred in finding inapplicable enhancement factors
and no mitigating factorsin itsimposition of sentences of five (5) years for aggravated assault and
four (4) yearsfor vandalism. Further, thedefendant contendsthat the sentence of eleven (11) months
and twenty-nine (29) daysisinvalid, in that the defendant is guilty of a Class B misdemeanor for
resisting arrest, since a deadly weapon was not used in the commission of this offense. The State
counters that there is ample evidence in the record to support the trial court’s imposition of
incarceration but concedestha thetrial court erred inimposing asentenceof eleven (11) monthsand
twenty-nine (29) daysfor resisting arrest. The State agreesthat the defendant did not utilizeadeady
weapon in resisting arrest, and, thus, the proper range of punishment would be that for aClass B
misdemeanor offense.

From our review of the record, we find the sentences imposed by the trial court areillegal
and, therefore, thejudgmentsof conviction must be vacated andthis case remanded to thetrial court.
The record establishes that the defendant was released on bail after the commisson of the offense
for aggravated assault committed in June 1998. In September 1998, the defendant committed the
offense of felony vandalism to the home of Mrs. Linda Slaughter. Tenn. R. Crim. P. 32(c)(3)
provides:

(3) Mandatory Consecutive Sentences. - Where a defendant is convicted of

multiple offenses from onetrial or where the defendant has additional sentencesnot

yet fully served astheresult of the convictionsin the same or other court and the law

requires consecutive sertences, the sentence shall be consecutive whether the

judgment explicitly so ordersor not. Thisrule shall apply:
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(A)  Toasentencefor afelony committed while on parole for afelony;

(B) Toasentence for escape or for afelony committed on escape;

(C)  Toasentencefor afelony where the defendant was released on bail and the
defendant is convicted of both offenses; and

(D)  Any other ground provided by law.

See also Tenn. Code Ann. § 40-20-111(b).

Therefore, these judgments must be vacated and the case remanded for a new sentencing
hearing. Sincethiscaseinvolvesopen-ended negotiationsfor pleasof guilty and the convictionsfor
these offenses require mandatory consecutive sentences, the trial court may wish to consider the
validity of the defendant's guilty pleas. Inthe event the defendant should enter new pleas of guilty,
we elect to address the application of enhancement factors found by the trial court.

When an accused challengesthelength, range, or manner of service of asentence, this Court
has a duty to conduct a de novo review of the sentence with a presumption that the determinations
made by the trial court are correct. Tenn. Code Ann. 8 40-35-401(d). This presumption is
“conditioned upon theaffirmative showing intherecordthat thetrial court considered the sentencing
principles and all relevant facts and circumstances.” State v. Ashby, 823 S.\W.2d 166, 169 (Tenn.
1991).

When conducting ade novo review of asentence, this Court must consider: (a) the evidence,
if any, received at the trial and/or sentencing hearing; (b) the pre-sentence report; (c) the principles
of sentencing; (d) the arguments of counsel as to sentencing alternatives,; (e) the nature and
characteristicsof the offenseg; (f) any statutory mitigating or enhancement fectors; (g) any staements
made by the defendant in his own behalf; and (h) the defendant's potential or lack of potential for
rehabilitation or treatment. Tenn. Code Ann. § 40-35-102,-103, -210; Sate v. Smith, 735 SW.2d
859, 863 (Tenn. Crim. App. 1987).

A defendant who “is an especially mitigated or standard offender convicted of aClassC, D
or Efelony ispresumed to be afavorable candidate for alternative sentencing optionsin the absence
of evidence to the contrary.” Tenn. Code Ann. § 40-35-102(6). Our sentencing law also provides
that “convicted felons committing the most severe offenses, possessing criminal histories evincing
a clear disregard for the laws and morals of society, and evincing failure of past efforts at
rehabilitation shall begivenfirst priority regarding sentencinginvolvingincarceration.” Tenn. Code
Ann. 840-35-102(5). Thus, adefendant sentenced to eight (8) years or less, who isnot an offender
forwhomincarceraionisapriority, ispresumed eligiblefor alternative sentencing, unlesssufficient
evidencerebutsthe presumption. However, the act doesnot providethat all offenderswho meet the
criteriaareentitled to such relief; rather, it requiresthat sentencing issues be determined by thefacts
and circumstances presented in each case. See Satev. Taylor, 744 SW.2d 919, 922 (Tenn. Crim.
App. 1987).

In addition, the principles of sentencing reflect that the sentence should be no greater than
that deserved for the offense committed and should be theleast severe measure necessary to achieve
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the purposesfor which the sentenceisimposed. Tenn. Code Ann. § 40-35-103(2) and (4). Thetrial
court should also consider the potential for rehabilitation of the defendant in determining the
sentence alternative. Tenn. Code Ann. § 40-35-103(5).

We must now determine from the record the correctness of the trial court’s imposition of
sentences of five (5) years and four (4) years.

LENGTH OF SENTENCE

In this appeal, the defendant asserts that the trial court erred in finding six (6) enhancement
factors and the absence of any mitigating factors. The defendant contends that he should have
received the minimum sentences of three (3) years for aggravated assault and two (2) years for
vandalism. The State respondsthat the defendant has not overcome the presumption of correctness
of thetrial court’ sjudgment, although some enhancement factorswere not applicabl eto the sentence
for aggravated assaullt.

Thetrial court specifically stated that it must consider the proof developed at the guilty plea
entry and the evidence adduced at the sentencing hearing. The trial court stated that it was
considering all information as well as the sentencing principles and purposes of sentencing. In
finding that sentencesof five (5) yearsand four (4) yearswere appropriatefor the defendant, thetrial
court applied six (6) enhancement factors and no mitigating factors. Pursuant to § 40-35-114, the
trial court found that: (1) the defendant had a previous history of criminal convictions or criminal
behavior in addition to those necessary to establish the appropriate range; (6) the personal injuries
inflicted upon or the amount of damage to property was particularly great; (8) the defendant has a
previous history of unwillingness to comply with the conditions of a sentence involving release in
the community; (9) the defendant possessed adeadly weapon during the commission of the offense;
(10) the defendant had no hesitation about committing acrimewhen therisk to human lifewas high;
and (13) the offense was committed while the defendant was released on bail from a prior felony
conviction and is ultimately convicted of such prior felony.

The defendant asserts that his juvenilefinding of delinquency for carrying a weapon isa
Class C misdemeanor and, therefore, should be given little weight for enhancement. We agree. In
1995, the legislature amended Tennessee Code Annotated § 40-35-114 by adding enhancement
factor (20), which allows for enhancement of a sentence if “the defendant was adjudicated to have
committed a delinquent act or acts as a juvenile that would constitute afelony if committed by an
adult.” Tenn. Code Ann. 8§ 40-35-114(20) (1997). Thisenhancement factor took effect on July 1,
1995, and appliesto sentencing of any defendant committing an offense onor after that date; State
v. Brent Brown, No. 02C01-9710-CC-00419, 1998 WL 742350 (Tenn. Crim. App. Oct. 26, 1998);
SeeSatev. CarlaMarieParrish, No. 01C01-9801-CR-00017, 1999 WL 173963 (Tenn. Crim. App.
Mar. 30, 1999). Thus, it would be an error for thetrial court to consider the defendant's finding of
delinquency for carrying aweapon, aClass C misdemeanor. However, adefendant'sdrug use asan
adult is evidence of ahistory of criminal behavior, which can beproperly applied as enhancement.
Satev. Alexander, 957 SW.2d 1, 7 (Tenn. Crim. App. 1997). The pre-sentence report reflects that
the defendant admitted to usng drugs, such as marijuana, Vaium, LSD, Zanax and other pills.
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However, the record isnot clear asto whether the defendant wasan adult at the time of such usage.
Therefore, we cannot agreewith thetrial court that enhancement factor (1) applied to the defendant.

The defendant argues that the trial court was incorrect in applying enhancement factor (6),
that the personal injuriesinflicted or the amount of damages to property were particularly great, in
that this factor isinherent in both of the offenses of aggravated assault and vandalism. In support
of his position, the defendant cites State v. Jones, 883 S.W.2d 597 (Tenn. 1994) and Sate v.
Grissom, 956 S.W.2d 514, 518 (Tenn. Crim. App. 1997). The State argues that this fador is
applicable to these offenses.

As to the aggravated assault offense, the indictment alleges that the defendant did
intentionally or knowingly cause bodly injury to Brian Potts by the use or display of a deadly

weapon.
Tennessee Code Annotated § 39-13-102 defines aggravated assault &s:

(a) A person commits aggravated assault who:
(2) intentionally or knowingly commits an assault as defined in § 39-13-101 and:
(A) Causes serious bodily injury to another; or
(B) Uses or displays a deadly weapon.

Bodily injury includes “a cut, abrasion, bruise, burn or disfigurement; physical pain or temporary
illness or impairment of the function of a bodily member, organ, or mental faculty.” Tenn. Code
Ann. 8 39-11-106(a)(2). In Sate v. Jones, our Supreme Court held that proof of serious bodily
injury will always constitute proof of particularly great injury. Jones, 883 SW.2d at 602. Thus,
factor (6), causing serious bodily injury, is an element of the offense of aggravated assault and
cannot be used to enhance the defendant’ s sentence. Since the State did not allege the element of
serious bodily injury but the use of a deadly weapon for the offense of aggravated assault, we find
that thefactsin this case are distinguishablefrom State v. Jones. The victim, Brian Potts, sustained
askull fracture, black eyes, a swollen cheek, scratchesand cutsto his shoulder, and a broken ring
finger on his left hand. As aresult of the fracture, the victim was hospitalized for five (5) days,
where bone fragments were removed from his brain. The victim's medical bills exceeded twenty
thousand ($20,000) dollars. We find that enhancement factor (6) is applicable to the fads in this
case.

Asto the damages sustained by Mrs. Slaughter to her homein the amount of three thousand
one hundred and thirty one dollars ($3,131), we find that enhancement factor (6) is not applicable.
A person who knowingly causes damage to or the destruction of any real or personal property of
another, knowing that he does not have the effective consent of the ownrer, is guilty of vandalism.
Tenn. Code Ann. 8§ 39-14-408. Actsof vandalism are punishable as theft under Tenn. Code Ann.
§39-14-105. Thus, the amount of damage sustained by Mrs. Slaughter is punishable as aClass D
felony, with arange of two (2) to four (4) years. To enhance the sentence for vandalism based upon
damages caused by the defendant would constitute double enhancement in violation of the
sentencing statutes. Grissom, 956 S.W.2d at 518.



Thedefendant complainsthat thetrial court improperly applied enhancement factor (8), that
the defendant has a previous history of unwillingness to comply with the conditions of a sentence
involving release in the community. The defendant maintainstha, as ajuvenile, he was placed on
probation, but the State failed to prove that any violations of probation occurred. The defendant
arguesthat a charge of “in-state runaway” was aninformal adjustment by a 'Y outh Service officer.
Thus, thisinformal adjustment was not adjudicated, nor was the defendant sentenced on the charge
of “in-state runaway.” The Statedisagrees.

A defendant's juvenile record may be considered by a trial cout in determining if
enhancement factor (8) may be utilized by thetrial court inincreasing asentence from the minimum
range. See State v. Griffin, 914 SW.2d 564, 568 (Tenn. Crim. App. 1995); Sate v. Mika, No.
02C01-9508-CR-00244, 1997 WL 76812, at * 3 (Tenn. Crim. App. Feb. 25, 1997). From our review
of the record, the defendant was charged in 1993 with being an “in-state runaway” and ordered to
report to a'Y outh Services officer for an informal adjustment. In May 1993, the defendant missed
school and failed toreport tothe Y outh Servicesofficer, whereupon the chargeof “in-state runaway”
wasreinstated in an order to Juvenile Court for aformal hearing. 1n November 1995, the defendant
was placed on intensive probation with the Department of Y outh Services. 1n December 1995, the
defendant was placed with the Department of Human Servicesfor intensive psychol ogical treatment,
because he made statements that he was out of control and might hurt someone. Upon the
defendant’s release from the Department of Human Services, he was placed back on intensive
juvenile probation. In the health comments of the pre-sentence report in 1997, we note that the
defendant was sent to Pine Point Treatment Center in Jackson, Tennessee, for using marijuana
during his juvenile probation. Other than this one episode, we find no violations of conditions of
releasefrom prior sentences imposed on the defendant. We are of the opinion that aformal charge
and an informal adjustment of “in-state runaway” are not sentences within the meaning of
enhancement factor (8). Also, we believe that the removal of the defendant for psychological
treatment during intensive probation does not fall within the determination of an unwillingness to
comply with the conditions of release. We find that the trial court was in error in goplying this
enhancement factor.

The defendant asserts that the trial court erred in applying enhancement factor (9), that the
defendant possessed or employed afirearm, explosive device, or other deadly weapon during the
commission of the offense. The State concedes that the defendant did not possess adeadly weapon
at the commission of the vandalism and that the application of this enhancement factor was
improperly considered by the trial court. Also, the State contends the application of the use of a
deadly weapon, enhancement factor (9), isquestionable astothe offence of aggravated assault. We
do not find this application questionable.

Theindictment charged the defendant with “ bodily injury to Brian Potts by the use or display
of adeadly weapon, to wit: apool ball inasock.” A deadly weapon means “[a]nything that in the
manner of itsuse or intended use is capableof causing death or serious bodily injury.” Tenn. Code
Ann. 8§ 39-11-106(a)(5)(B). This Court agrees that this enhancement factor (9) is not applicable,
because the use of the pool ball, used as a deadly weapon, was an element of the offense of
aggravated assault. Satev. Baker, 956 SW.2d 8, 17 (Tenn. Crim. App.), perm. app. denied, (Tenn.
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1997); Satev. Sms, 909 S.W.2d 46, 50 (Tenn. Crim. App.), perm. app. denied, (Tenn. 1995). The
trial court erred in applying enhancement factor (9).

Asto enhancement factor (10), the defendant assertsthat thetrial courterredin applyingthis
factor to the offenses of aggravated assault and vandalism. The State concedes that enhancement
factor (10), that the defendant had no hesitation about committing a crime when the risk to human
life was high, is not applicable to the offense of aggravated assault but was properly applied to the
offense of vandalism.

We agree with the State that the high risk to human life is nat inherent in all vendalism
offenses. The actions of thedefendant inthis case certainly had the potential for ahigh risk of life
or serious bodily injury on the part of the victim, Mrs. Slaughter. The application of enhancement
factor (10), inthiscase, isaclose question. However, we believe that under the proof in thisrecord,
the trial court properly applied enhancement factor (10). The pre-sentence report sets forth the
defendant’ sencounter with Mrs. LindaSlaughter. The defendant brokeintheback door, ranthrough
the house while Mrs. Slaughter was sitting on the couch, and then ran to the front door. The
defendant turned around and ran out the back door. Mrs. Slaughter called 911, obtained a pistol,
and while the defendant was breaking in the front door, she shot the defendant in the thigh.
Notwithstanding his gunshot wound, the defendant was so out of control, that the arresting deputies
had to shackle him. Apparently, the defendant was under the influence of LSD. If Mrs Slaughter
had not shot the defendant before he ganed entrance, she would have been confronted by a drug
crazed individual who was very capable of inflicting physical harm. We find no error in the trial
court's application of enhancement factor (10) inthis case of vanddism.

As to the aggravated assault offense, we find that the trial court improperly applied
enhancement factor (10), because there was no proof of arisk to thelife of aperson other than to the
victim. Therisk involved here was an essential element of the offense of aggravated assault. See
Sate v. Nix, 922 SW.2d 894, 903 (Tenn. Crim. App.), perm. app. denied, (Tenn. 1996).

The defendant assertsthat thetrial court improperly applied enhancement factor (13) to the
offense of aggravated assault but concedesit was properly applied to the vandalism offense. This
factor states that the felony was committed while the defendant was released on bail and was
ultimately convicted of such prior felony. The State argues that enhancement factor (13) was
properly applied to the offense of vandalism, but there is nothing in the record to show that this
factor was applied to the offense of aggravated assault.

We agree with the State that the record is not clear as to whether the trial court applied
enhancement factor (13) to the offense of aggravated assault. However, thetrial court did find that
the defendant was on bail when he committed the vandalism offense. We find that the trid court
properly assigned enhancement factor (13) to the defendant, since he was ultimately convicted of
aggravated assault for the offense of vandalism.



The defendant contends that the trial court erred infailing to find any mitigating factorsin
considering an appropriatesentence for both offenses. The State arguesthat therecord supportsthe
trial court’sfindings.

The defendant would argue that because of his youth, he lacked substantial judgment in
committing these offenses. Tenn. Code Ann. 8 40-35-113(6). Thisfactor is supported by the fact
that the defendant was institutionalized for his mental behavior, and he wasonly 18 yearsold at the
time of the commission of these offenses.

In determining the applicability of this mitigating factor (6), trial courts should consider the
defendant’ s age, education, maturity, experience, mental capacity or development, and any other
pertinent circumstance tending to demonstrate the defendant’ s ability or inability to appreciate the
nature of hisconduct. Satev. Carter,908 S.W.2d 410, 413 (Tenn. Crim. App.), perm. app. denied,
(Tenn. 1995)(citing State v. Adams, 864 S.W.2d 31, 33 (Tenn. Crim. App. 1993)). At the time of
the offenses, the defendant was 18 yearsold, had obtaineda GED, and had an excellent work record.
However, the defendant used drugs and was obviously on drugs at thetime of the commission of the
vandalismoffense. Asajuvenile, thedeendant wastreated for psychol ogical problemsdealingwith
violent tendencies. Webelievethat mitigating factor (6) was applicabletothe offense of vandalism
and that the trial court was in error for failure to apply this factor to the offense of vandalism.
However, we do not find that the trial court erred in failing to apply factor (6) to the aggravated
assault offense. Based upon the facts of the aggravated assault, there is nothing to indicate that the
defendant’s age, maturity, experience, mental capacity or development caused an inability to
appreciate the nature of his assault on Brian Potts.

The defendant contends that the trial court failed to consider other mitigating factors, such
as hisremorse, outstanding employment record, and exemplary behavior whilein custody for eight
(8) months, pursuant to 8 40-35-113(13). The State points out that the trial court did not have the
opportunity to evaluate the defendant’ s sincerity as to remorse, since the defendant did not testify.
Weagree. Theonly evidence of remorsefulnessin thisrecord isthe defendant’ s pre-sentence report
statement and his grandmothea’ s testimony. We cannot find that thetrial court was in error for
failing to apply any remorse as a mitigating factor. However, we believe that the defendant has
established that he has a good work record, as reflected in the pre-sentence report by a letter from
aNissan dealer who iswilling to re-hirethe defendant. Also, we believethat the defendant’ s period
of incarceration should be considered in assessing an appropriate sentence. Here, therecord reflects
that during his eight (8) month confinament, the defendant has been amodel inmae. Wefind this
to be amitigating factor pursuant to § 40-35-113(13).

Since we have determined that the trial court misapplied certain enhancement factors, we
conduct our review without apresumption of correctness pursuant to 8 40-35-401(d). Indetermining
an appropriate sentence, thetrial court must start at the minimum sentence in the range, enhancethe
sentence within the range as appropriate for the enhancement factors, and then reduce the sentence
within the range as appropriate for themitigating factors. Tenn. Code Ann. § 40-35-210(e). In our
denovoreview of therecord, wefind that the record supportsthe application of enhancement factors
(6) for the offense of aggravated assault, (10) for the offense of vandalism, and (13) for the offense
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of vandalism. We find that the record does not support the applications of enhancement factor (1)
for the offenses of aggravated assault and vandalism, (6) for the offense of vandalism, (8) for the
offenses of aggravated assault and vandalism, (9) for the offenses of aggravated assault and
vandalism, and (10) for the offense of aggravated assault. We hold that the record supports the
application of two mitigating factors, the defendant’s work record and his model period of
incarceration. In conclusion, we find enhancement factor (6) for the offense of aggravated assault
and two enhancement factors (10) and (13) for the offenseof vandalism, and two mitigating factars.
Moreover, we cannot say that the trial court erred in denying probation for a five-year sentence.

The trial court’s judgments are vacated and the case is remanded for a new sentencing
hearing.

L. TERRY LAFFERTY, SENIOR JUDGE
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